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PREFACE. 


"OR the original manuſcript of the following Treatiſe by 
lord chief juſtice Hale, on the juriſdiction of the houſe 
of lords or parliament, the editor is indebted to the very 
obliging communication of a moſt reſpectable gentleman (a); 
who is the preſent poſſeſſor of the chief juſtice's paternal ſeat 
and eſtate at Adderley, in Glouceſterſhire ; and whoſe lady not 
only is deſcended from, but is ſole heir at law to, the chief 
juſtice. Nor is this the fingle favour, which has been conferred 
upon the editor by this gentleman : for through his indulgence 


the editor has long been in the poſſeſſion and uſe, of two other 


original manuſeripts. py lord chief juſtice Hale having relation 
to the ſame ſubject, *and of his lordſhip's original-manuſcript 
collections concerning the rights and prerogatives of the king 
of England. What alſo greatly enhances the obligation of the 
editor in theſe reſpects is, that, beſides gratuitouſly permitting 
the publication of the following Treatiſe, the ſame liberal ſpirit 
has authorized the | — publiſh fuch of the En manu- 


0 J. oh Blagden Hs 4 late high ſheriff for the hn of Glouceſter. 
b „„ © Son 


* 
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ſeripts before mentioned, as a very learned judge, with whom 
the editor has the honour of being acquainted, ſhall concur in 
thinking not unfit for the public eye. Having been thus con- 


ditionally furniſhed with one part of lord Hale's unpubliſhed 


law-writings, and being the unqualified poſſeſſor of other parts, 
the editor ſometimes indulges himſelf in a hope, that he may 
finally be able to preſent the public with a complete edition of 
lord Hale's learned and impartial collection on the law of 
England ; except his common place book, which, under his 
laſt will, is the property of the Society of Lincoln's Inn; 
and alſo except ſuch very unfiniſhed pieces as cannot be pub- 
liſhed conſiſtently, either with Juſtice to his fame, or with 


propriety towards the Public. 


1 is a lung = ſince this Treatiſe was printed. Some pre- 
face was certainly proper; and it was the wiſh of the editor 
to write one, as ſuitable to the importance of the Treatiſe as 


his feeble powers would allow. But hitherto he has been pre- 


vented from performing this taſk, ſometimes by profeſſional 


avocations, ſometimes by the preſſure of domeſtic cares and 
anxieties, ſometimes by broken or languid ſpirits, and not un- 


frequently by diſtruſt of himſelf. At length, however, he 
Feels ſuch an averſeneſs to further poſtponing a publication of 


the Treatiſe, and ſuch other reaſons occur againſt all further 


poſtponement, that he can no longer avoid attempting a pre- 


face of ſome kind. Accordingly he will now make an effort 


to introduce his readers to the following Treatiſe, and to the 


| progreſs of that judicature which is its chief ſubject; not in- 


deed under the expectation of acquitting himſelf in any manner 
adequate to fo tigh, Ns, and delicate a topie, as the 
right 
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right to the ſupreme juriſdiction of the kingdem but yet with 
a hope, that even his humble endeavours may throw ſome light 
and be of ſome ſmall uſe; and with a reliance, that he ſhall 
experience a ſhare of that lenity of criticiſm, which liberal 
minds rarely deny to thoſe, who, conſcious of great interiority 
and imperfection, ſolicit indulgence. 


Loxp Hart's Treatiſe, now publiſhed, having immediate 
relation to the controverſy heretofore exiſting between the lords 
and commons, about the judicature of parliament, more eſpe- 
cially on petitions to the lords, it may be uſeful, in the firſt 
place, to attempt ſome account ofthe origin and progreſs of that 
controverſy.—In the next place it will naturally occur to 
explain to the readers, how far the writings of lord Hale, par- 
ticularly the Treatiſe now publiſhed, apply to that ſubje& ; 
what ſhare he took in the controverſy ; what is the general 
tendency of his opinions ; and how far thoſe opinions have, or 
have not, prevailed ; and alſo how far any point of his doctrine 
ſtill remains to be decided upon. 


Brok entering u pon an accountof the controverſy, between 
the two houſes of the Engliſh parliament, about judicature, 
it may be ff to explain the limits, within which the editor, 
for the moſt part, and as far as the complex nature of that con- 
troverſy will 9 means to confine himſelf. | 


THERE ak various kinds of judicature exerciſable in parlia - 
ment. — The lords have a judicature for Wy privileges; and 
b 2 fine 
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fince the union have had a judicature for controverted elections 
of the ſixteen peers for Scotland. — The commons have a judi- 
cature for the privileges of their houſe, and alſo for determin- 


Ing matters relative to the election of their members. — There 


is a judicature for impeachment : and under it, on the one 


hand, the commons, as the great repreſentative inqueſt of the 


nation, firſt find the crime, and afterwards, acting as. proſe - 
cutors, endeavour to ſupport their finding Bees the lords; 


whilſt, on the other hand, the lords exerciſe the function both 


of judge and jury, in trial of the cauſe and in deciding upon it.— 


Further, there is a judicature for the trials of: peers,. by the 


lords, in and.out of parliament.—There is alſo a kind of judi- 
cature exerciſed by the lords in parliament, over claims of 
peerage and offices of honour, under references from the 


crown. 


Bur the narrative, the editor means to offer, is not witlr a 


particular view to theſe ſeveral kinds of judicatur 1 
object is chiefly applicable and reſtricted to the controverſy 


between the two houſes of parliament, — about the exerciſe of an 


original juriſdiction by the lords in ciuil cauſes, —about the ex- 


erciſe of an appellant juriſdiction by the lords in cauſes of equity, 
on a petition to themſelves, and not as upon a writ of error, but 


without commiſſion ordelegation of any kind from the crown. 
about the claim to extend ſuch original and appellant juriſdic- 


tion to all cauſes, whether temporal or eccleſiaſtical, maritime 
or military, which the lords ſhall pleaſe to undertake about 
the claim to a juriſdiction thus vaſt and comprehenſive, under 


the ſuppoſition of a primitive and inberent right in the lords, 


attached to their order Wy. the law and. conſtitution of the 
: 9 
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kingdom, — and about the exerciſe of ſuch original and appel- 
lant juriſdiction by the lords ſingly, as being in themſelves, 
without any participation either of the king or the houſe of 

commons, the W and dernier roſort. 


Suck is the nature of the „ to which lord Hale' s 
following Treatiſe chiefly applies, and of which therefore i it is 
no intended to Ye a general account. 


THis great „ about original and appellant judi- 
cature in parliament, did not regularly begin till ſome few 
years after the reſtoration. But ſeveral things, which connect 
with and may illuſtrate the ſubject, and ſome of which were 
not wholly unmixed with controverſy, occurred previouſly ; 
and in reſpect of them it may be convenient to go back as 
far as the acceſſion of James the Firſt to the crown of Eng- 
land, and in ſome degree to look back even to a {till earlier 


time. 


For about a century and a half before the acceſſion of 
James, there appears to have been little or no judicial buſi- 
neſs tranſacted in parliament, either on original cauſes or in 
the way of appeal. The printed rolls of parliament begin 
with the ſixth of Edward the Firſt. From thence to the end of 
the reign of the fourth Henry, thoſe rolls record a great variety 
of judicial matters, civil as well as criminal. In the more 
early part of that period, there is a regular entry of placita 
parliamentaria; and fo great is the quantity ef matter, that 
Mr. Ryley's printed book of pleadings in parliament, from. 
an antient manuſcript book of collections in the Tower, 
makes a large volume, though he finiſhes with the fourteenth. 
> | . | of 
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of Edward the Second ; the collections in his appendix, ſome 
part of which is of a later date, being miſcellaneous matter 
of another kind. Throughout the fame period, the rolls of 
parliament, beſides having occaſionally ſuch pleadings, are 
full of -petitions and writs of error and of other proceedings 
of a judicial nature. But after the reign of Henry the Fourth, 
though the old form of the king's appointing receivers and 


tryers or auditors of petitions at the beginning of every parlia- 


ment, which is traceable as far back as the thirty-third of Edward 
the Firſt (5), and is ſtill ſcrupulouſly adhered to, was continued, 
and fo ever gave the opportunity of calling the judicature of 


parliament into action; yet, in point of fact, the exerciſe of 


juriſdiction in parliament over cauſes, ſeems to have gradu- 


ally fallen into much diſuſe. In the following Treatiſe it is 
obſervable, that lord Hale, in his chapter (c) on the inſtances 


of writs and petitions of error, from the beginning of Edward 
the Third till the firſt of Henry the Seventh, concludes with 
a petition of error in the tenth of Henry the Sixth ; which 


at firſt ſtruck the editor as a want of finiſh to the chapter, 
and cauſed a note (d) hinting as much; but which he now 


inclines to impute, if not to a total want, yet at leaſt to a 
paucity, of ſubſequent caſes, or to an extreme difficulty of 
tracing. them. It is obſervable alſo, that the report of the 
lords committees in 1791 on a late and memorable impeach- 
ment, though ſo very laborious an inveſtigation was made 
upon the occaſion, ſcarce ſupplies any matter concerning the 


zudicature of e between the acceſſion of Henry the 


(3) Rot. Parl. 33. E. I. No. „ 

{c) Chap. XXX. 

(u) See che note at the end of Chap. XXX. 
a Fifth 
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Fifth and that of James the Firſt (e); the only criminal cauſes, 
in parliament mentioned in that long interval, being the lady 
Abergavenny's caſe in the 10. and 11. Hen. 6. and the 
duke of Suffolk's caſe on impeachment by the commons in 
the twenty- eighth of the fame reign; and the only civil cau- 
ſes being Gunwardby's caſe in 1. Hen. 5. Catermain's in 
the fifth of the ſame reign, an order made by the lords 25. 
Feb. 23. Eliz. for a ſcire facias on a writ of error in a 
caſe not named, and a reference by the lords to the judges 
on a writ of error between Akerode and Walley in 27. Eliz. 
with a ſubſequent. order for abating the writ in conſequence 
of their report (). Nor do the journals of the two houſes 
ſupply anything further of conſequence towards filling up 
this great chaſm. In the journals of the lords, the only other 
matter conſiſts, of a memorandum in the twenty-ſeventh of 
Elizabeth as to the bringing in of the record by the chief 
juſtice of the king's bench, concerning a writ of error accord- 
ing to à bill preferred to the queen and figned with her hand 
for the ſame (g) ; of aflignment of errors and reverſal of judg- 
ment of the lords PER CONSILIUM JUSTICIARIORUM in the 
ſame caſe; and of the bringing in, by the chief juſtice of the 
king's bench in the thirty-firſt of Elizabeth, of another writ of 
error, with che Bill of the queen indorſed and the record in 
which the error was ſuppoſed (5). In the Journals of the 


- (e) See page 91 and 92 of the Report of the Lords Kan on the State 
of the Impeachment againſt Mr. Haſtings. 
(Journ. Dom. Proc. 15. Feb. and 11. Mar. 27. Eliz. and ſee S. C. in Dy. 


375. 
(g) Journ. Dom. Proe. 4. & 8. Mar. 27. Eliz. 


(h) Journ, Den. Proc. * Mar. 31 Eliz. 
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commons there is not anything in the leaſt applicable. We 
muſt not, however, abſolutely conclude, that there was not 
any other exerciſe of judicature in parliament between the 
third of Henry the Fifth and the reign of James the Firſt 
than what thus appears; for there is great reaſon to believe 
both the exiſting rolls of parliament and the early journals 
of both houſes very incomplete ; and it is not improbable, 
but that Flourdew's caſe of error in parliament, which is in 
the Year-book of 1. Hen. oy fol. 19. b. & 20, and which lord 
Hale (7) conjectures to be the very ſame caſe as that in Raſtall's 
entries title © Writ of Error in Parliament, may be one 
inſtance of the imperfection. All, therefore, which perhaps 
can be properly aſſerted is, that from the third of Henry the 
Fifth to the acceſſion of James the Firſt, there appears to 
have been little exerciſe of judicature in parliament civilly 
or indeed criminally ; unleſs the cruel precedents of acts of 
attainder without hearing the accuſed, and the indulgent pre- 
cedents of adts of reſtitution without aſſignment of errors, of 
both of which the number 1 is - are fit to be en : 
as Judicial record 8. | 
; 1 after the acceſſion of James the Firſt there is for | 
many years a dearth of judicial proceedings in parliament ; 
the firſt ſixteen or ſeventeen years of his reign, in which 
time two parliaments, one of ſeven years and the other of 
one year, were holden, not furniſhing any cauſes civil or 
criminal ; except caſes of privilege ; and except that there is 
2 reported caſe: (#) of the eleventh and twelfth of "Oe in 


(i) See page 230 of che following Treatiſe. 
{t) * v. Godſole and — in 2. Bulſtr. 1 59. and other EY, 


8 | which 
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which a writ of error in ; parliament appears to Nave been 
ſued out on a judgment of the king's bench, though there is 
not any mention of its BEE brought to a hearing. 


— 


BuT James's third parliament, which met in January, 

' 1620-1, and continued till February 1621-2, was much occu-. 

pied with the exerciſe of criminal judicature ; and ſome 
things occurred material in the conſideration of the appel- 
lant juriſdiction. The king had, in June 1614, diſſolved his 
ſecond parliament in great paſſion: and immediately afterwards 
had impriſoned ſome of the moſt active members of the com- 
mons for their parliamentary conduct (/). One of the chief 


c | reaſons 


(1) This fact is mentioned in Wilſon's Life and Reign of James the Firſt, But 
it is doubted in the Parliamentary Hiſtory. (See Vol. v. p. 305.) However 
it is conceived that there is not any ſufficient reaſon for the doubt. The fact 
is related with great particularity in a curious manuſcript, intitled Liber Familicus, 
by that eminent judge Sir James Whitelocke, who was father of the famous Sir 
Bulſtrode Whitelocke, and was member of the houſe of commons in James's third 
parliament, and was himſelf ſummoned to the council board for his zeal againſt 
impoſitions at the ports without the conſent of parliament. This curious manu- 
ſcript now belongs to the judge's deſcendant lieutenant-colonel Whitelocke, and 
through his favour and that of his brother-in-law Matthew Lewis, eſq. the pre- 
ſent under ſecretary at war, the writer of this preface has been long in- 
dulged with the uſe of it. Though the book was profeſſedly intended for me- 
morials of himſelf and family, yet the writer often extends beyond that line, and 
introduces anecdotes and facts, very illuſtrative of the hiſtory of James the Firſt 
and of the characters of the ſtateſmen and great lawyers in that reign. The 
diſſolution of king James's fourth mona: is thus defcribed in this valuable 
OT ONE | 


| «Ou. Nee tha 26h of Imai nds ae 
manner that all good people were very ſorry for it. I think it not fit 
5 | ng 


x %ͤ;ͤ;᷑ NY W 


reaſons of the diſſolution ſeems to have been, that the com 

mons were very ſlow in granting ſupplies, but very eager to. 

NS ha and redreſs grievances, particularly the grievance of 
impoſitions 


to play the part of a hiſtoriographer about it; but I pray God we never ſee 
the like. On Wedneſday following, in the morning, myſelf, Mr. Thomas 

« Crew, and others, that were aſſigned by the houſe of commons to be agents in. 
« the conference deſired by the commons with the lords concerning impoſitions, 
« yyere called to the council. table at Whitehall, where having every one deli. 
« yered what part he was aſſigned unto, we were all commanded to burn the 
e notes, arguments, and collections, we had made for the preparing ourſelves 
« to the conference. I brought mine to the clerk of the council Mr, Cotting- 
« ham, the ſame afternoon, being twenty-four ſides in folio written with my own 
« hand, and ſaw them burnt, | 
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„ The parts were | thus aſſigned.— Sir Henry Mountagu, recorder o 
« London and the king's ſerjeant, was appointed to ſhew the cauſes, why 
« we deſired: this conference. This ſhould have been by itſelf, and the 
« conference at another time after.— Sir F rancis Bacon was to have made the 
« jntroduction to the buſineſs, and ſo ſet the ſtate of the queſtion, —Sir Edward 
“ Sandys: was to ſhew, that the king's impoſing, without aſſent of Parlia- 
« ment, was contrary to the natural frame and conſtitution of the pc liey of the 
« kingdom, as that it. was a right of: majeſty and fovereign power, which the 

« kings of England could not exerciſe but in parliament; as that of law-mak- - 
« ing, naturalizing, ultima provecatic, and the like.—Mr. Thomas Crew was to 
„ ſhew the reaſon and judgment of the common law of the land, that which is 
& inter privatum. et contentiaſum, to be the ſame.— I was appointed to ſhew the 
« practice of the ſtate in the very point, as being the beſt evidence to ſhew whe- 

« ther it were a ſovereignty. belonging to the king in parliament or out of parlia- 
« ment, and to me were aſſigned the reigns of E. I. E. 2. and E. 3. the heat of 
« all the buſineſs.— The time from 50. E. 3. to 3. and 4, Philip and Mary, 
40 during which time there was not an impoſition ſet on but by aſſent of par- 
« liament, was aſſigned to Thomas Wentworth, of Lincoln's Inn, and to John 
« Hoſkins, of the Middle Temple, —The time from 3. and 4. Philip and Mary 
u to this preſent was aſſigned to Nicholas Hyde, of the Inner Temple. There 


< were :pgointd to anſwer — Mr. Jones, Mr. Chibborn, and Mr. 
« Hakewel, 
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* palm of one's hand, all the while the lords were in with us. 
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impoſitions by the king at the ports; for though at his acceſſion 
he e A Fa e grant of duties on le! condi and 


4 Hanan of Lincoln s Inn.—Sir Roger Owen was appointed to 3 chat 
« no foreign ſtate could or did ſet on as the kings of England did.—Sir Dudley 
« Diggs was appointed to open the matter of inconvenience to the common 
tc profit of the N Samuel Sandys was to conclude the buſineſs. 


« Tha flog Sch of June, after we had been with the lords, there were ſent to 
« the Tower four parliament men; Sir Walter Chute, Mr. Chriſtopher Nevil 
« younger ſon to Lord Abergavenny, Mr. Wentworth, and Mr. Hoſkins. All 
ve the while the Lords fat, the king was in the clerk of the council's chamber. I 
c {aw him look through an open place in the hangings, about the bigneſs of the | 


- 


& We were all ſent out of the chamber; and then Mr. Wentworth EY Mr. 
'« Hoſkins were ſent for back into the chamber, and after ſome ſpeech unto them 
„ by the Lords they were ſent to the Tower. 


„ Sir John Savil knight for Yorkſhire and Sir Edwyn Sandys were called be- 


cc fore the lords and diſmiſſed upon bonds. So was Sir Edward Gyles, of Devon- 


& ſhire, and diverſe others, as Sir Roger Owen. There were diverſe put out of 


_ « the commiſſion of the peace, as Sir John Savil, Sir Roger en, Sir Edward 


Philips, Mr. Nicholas SO and others. 


There were committed to the Tower ſhortly after the 3 Sir Charles 
« Cornwallis and Dr. Sharpe archdeacon of Berks, for conferences laid to thair 


« — with Mr. ICY about parliament matters. 


« Theſe things 1 would not- medle "i but they happened is I was 


"IM * an agent. 


In September 1614, Sir Edward Philips, maſter of the rolls, died of an ague. 


< He fell fick at Wanſtead in Eſſex, and came from thence to the rolls, and there 


< died: he was my very good friend. It is thought that grief he took at the 
« king's diſpleaſure towards him for his ſon's roughneſs in the parliament, haſtened 
* His death: but T cannot W that a man can be ſuch a — 5 


. | C 2 | unported 
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imported goods for his life, by a ſtatute (n) expreſſly reciting that 
his predeceſſors had time out of mind enjoyed duties of that 
kind under authority of parliament, he had not ſcrupled to 
act as if he was ſingly competent to impoſe ſuch duties; and 
for more effectually repreſſing this evil, the commons, after 
being refuſed a conference () by the lords on the proceedings 
againſt ſuch impoſitions, were going on rapidly with a bill 
to condemn fo taxing the ports under the colour of preroga- 
tive (an). Having diffolved his ſecond parliament in fo much ill 

| humour, 


(n) See . Jam. c. 33. in vol. ii, of Raſtall's Statutes, 


(#) Journ. Dom. Proc. 12 May 1614, there is an ee account of the 
report of the committee for arranging a conference with the lords on impoſitions. 
It is not in ſo ne reſpects ſo complete as the ſtatement in judge Whitelocke's 
Liber Familicus, but is well worth conſulting. The declining of the propoſed 
conference appears in Journ. Comm. 26 May 1614, and Journ. Dom. Proc. for 

the ſame day. It appears, that the lords had previouſly required the opinions of 
| | the judges on the legality of impoſitions by the king, and that they had deſired to 

be excuſed from l extraj udicially. Journ. Dom. Proc. 23 May 1614 


(un) 3 by the king at the ports had been ſeveral times attacked by the 
commons in the reign of James as a grievance. More particularly in 1610, the 
commons, after an inveſtigation of the public records, and a ſolemn hearing of 
- arguments, condemned them, and voted a petition of grievances, in which ſuch. 
impoſitions were made the firft article of complaint; and afterwards, in the 
ſame year, the commons bad paſſed a bill againſt them. See Journ. Comm. 
11 Apr. and 10 May 1606. 19 Nov. 1606. 3, 4. 10. 12. and 17. July 1610. 
But no ſtatute expreſſly and by name declaring ſuch impoſitions illegal was paſſed 
till 1640. See 11. State Tri. 29. What great induſtry was uſed in the ſearch 
of records during the pendency of the queſtion on impoſitions by the king at the 
ports before the commons in 1610 and 1614, ftrikingly appears from a curious 
manuſcript volume, which now belongs to the writer of this preface, but for- 
merly belonged to Sir Nicholas Hyde, who in 1614 was one of the members 
des Wo by the Commons to —_ the intended conference with the lords on. 
| Oh. 
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humour, James ſtrove to carry. on his government without 
any parliament. Accordingly fix years paſſed without the 
legiſlature ſummoned. But during that interval there accu- 
mulated a great addition to the grievances before complained 
of. More eſpecially it appears that the grievance of mono- 
poly and other opprefſive patents had ariſen to a vaſt height; 
and that groſs corruption had even found its way into one of 
the great courts. of Weſtminſter hall. In ſuch a fituation of 
things it was not very defirable to the king or his miniſters 
to aſſemble parliament. But the king's wants could no lon- 
ger be adequately ſupplied through the medium either of 
direct illegal taxation by impoſitions, or of indirect levies by 
henevolences, forced loans, and the various devices of mono- 
poly and other patents of the irregular kind; and from the 
loſs of great part of his hereditary dominions to the king's 
ſon-in-law, the elector palatine, and from the abſolute neceſ- 
ſity of adminiſtering ſome kind of relief to the affairs of the 
palatinate, there was an immediate urgency for parliamen- 
tary ſupplies. Thus preſſed by his own neceffities and thoſe 
of his ſon-in-law, James aſſembled his fourth Fe 
But under ſuch circumſtances he could not well avoid, 
ſome degree, anticipating the ſeverities which were likely 
to be inflicted on ſome at leaft of thoſe deeply concerned in 


= 80 but in the ſerond of Charles the Fiel. was made chief juſtice of the 


king's bench. The chief article in the volume is à collection of records con- 


cerning impoſitions, beginning 16. Hen. 3. and ending 1. Elia. It probably 


was a copy of the very collection made for the uſe of the houſe of commons at 
the time of the diſeuſſion. The volume contains many other valuable collections 
of the parliamentary and legal kind, ſome of which are underſtood to be ; in Sir 


2 Nicholas Hyde's own hand writing. 


the 
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the current oppreſſions and corruptions. Accordingly his 
opening ſpeech to the parliament (o) ngt only ſtated the main 
cauſe of his wants to be the ill government of ſome he had 
truſted (99), but hinted at the poſſibility of ſomething amiſs 
even amongſt thoſe he had choſen to adminiſter juſtice. 


Tux reſult was an immediate inveſtigation by tlie commons: 
and thus the criminal judicature of parliament, ſo long dormant, 
was recalled into activity; as appears more particularly, by the 
ſeveral proceedings, againſt lord chancellor Bacon and fir John 
Bennet judge of the prerogative court, for judicial corrup- 
tions; againſt Field, biſhop of Llandaff, for brocage in bribing 
lord Bacon; and againſt fir Giles Mompeſſon, ſir Francis 
Michell, and others, ſor oppreſſions under patents of various 
deſcriptions; and alſo againſt ſir Henry Velverton, for miſcon- 
duct in: the office of attorney general. | 


BuT upon theſe criminal proſecutions, in the third par- 
liament of the firſt James, there was nothing of controverſy 
about judicature between the two houſes ; for except in 
fir Henry Yelverton's caſe (which from beginning to end was 
a. jumble of proſecutions ; and having been firſt carried on in 
the ſtar-chamber and then in the houſe of lords, and there 
be ginnin g for ndr of office, and after ſentence for 
other offences under colour of privilege, ending in compro- 


miſes, thus becomes ſo complicated and irregular, as to be almoſt 


(e) 5. Parl. Hiſt. 311. 1 | 
(eo) This ſeems to have been, 1 in ſome degree, 1 at James' 's diſeraced 
favourite Carr earl of Somerſet. As tothe ſucceeding favourite Villiers, marquis 
of Buckingham, he was at this time in high power, and indeed * continued till 
the cataſtrophe of his death in n the next rough. 
© * unintelligible) 
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anintelligible) the commons accuſed and the lords tried and 
adjudged : and though both houſes acted with the irregularities 
and informalities to be expected from perſons ſo long out of the 
habit of ſuch proceedings, yet neither houſe ſeemed to be under 
difficulty as to the part which belonged to itſelf, where the 
commons proceeded by impeachments.. Therefore little more 
can be thence collected for the purpoſe of the controverſy; 
vwhich at a ſubſequent period aroſe about original and appel- 
lant juriſdiction, than that ſuch proceedings had the effect of 
attracting the attention, both of the lords and commons, to the 
nature of judicature in parliament; and that the former, find- 
ing themſelves confeſſedly the judges on impeachments by the 
commons, were afterwards more eaſily induced to attribute 
the judicature of parliament to themſelves in other caſes. It 
is indeed one thing, on the part of the lords, to adjudge, where 
the commons are parties as proſecutors and ſo call upon the 
lords to be the judges, and where numerous antient precedents 
of the moſt unequivocal kind and the very nature of the 
proceeding concur to give the judgment. to the lords; and 
it is another thing, on their part, ſo to adjudge, where the 
commons are not parties or aſſenters in any way, and where 
the lords become judges by their own act in receiving pe- 
titions of appeal, or otherwife, from the king's ſubjects,. 
without any the Ieaſt participation either of the king or the 
commons, and where perhaps antient precedents may be 
wanting. But it belongs to the infirmity of human nature to 
love power; and therefore it is not very wonderful, that ſuch a 
diſcrimination between juriſdiction on impeachment, and 
juriſdiction on petitions of appeal or private petitions of any 
kind, ſhould not be anxiouſly explored by thoſe whoſe judiea- 
ture-it tended to limit, 


ONE 
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Oxr criminal caſe however, not yet adverted to, did 
occur in this parliament of James, with circumſtances and 
a reſult peculiarly calculated to inſpire the lords with 
high notions of their judicative power. The outline of 
the caſe is to this effet.—Mr. Edward Floyd (þ), a Ro- 

man catholic barriſter, and a priſoner in the Fleet, had 
uttered ſome indecent and ſpiteful expreſſions againſt king 
James's only ſurviving daughter and her huſband the elector 
palatine, both of whom had taken refuge in England and 
were extremely popular. The commons, in the rage of zeal 
for proteſtantiſm, haſtily took conuſance of the matter, though 
clearly not a caſe of privilege ; and, as their cuſtom is, ex- 
amined witneſſes without oath, and having heard Floyd in 
his defence, ſentenced him to a very harſh and infamous 
puniſhment (2). At this aſſumption of criminal juriſdiction by 
the commons, in a caſe clearly foreign to their privileges, 
both the king and lords immediately beſtirred themſelves. 
The very day afte? the ſentence (v), the king, by his chancellor 
of the exchequer, queſtioned the power of the houſe of 
commons to examine and pp offences; and . to the 


* WN Floyd's caſe, ſee the two volumes of band Ger Comm. 
in 1620 and 1621, the 5th vol. of Parl. Hiſt, and the Journals of the Commons 

for April and May 8 and the Journals of the Lords for May in the ſame 
year. 
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(2) The puniſhment was pillory twice, with the additional degradation of Floyd's 

riding backward on a horſe and having the horſe's tail in his hand, and with a 

fine of 1oool. Journ. Comm. 2d May 1621, For the form of the ene, 
length ſee 88 Comm. 4th cd in the ſame Jos 
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{#) 3d May, has > 
commons 
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commons the roll of parliament of the 1, Hen. 4. (s) ; by 
which the then houſe of commons themſelves are ſtated to 


have repreſented the judgments of the parliament to belong 


only to the king and the lords; and upon which the aſſerters of 


both the original and appellant juriſdiction for the lords have 


ever ſince laid a peculiar ſtreſs. Almoſt immediately after 


this (7), the lords, noticing what had been done by the com- 


mons againſt Floyd, and their entering their judgment as an 
act with themſelves, and that this trenched deep into the 
privileges of the lords, becauſe, as their journal expreſſes it, 
all judgments do properly and only belong: unto them, re. 


ſolved not to ſuffer anything to paſs, which might prejudice 


their right in point of judicature ; and ſent a meſſage to the 


commons with propoſal of conference to accommodate the 
buſineſs, Upon having the regularity of their proceeding 


thus doubly aſſailed, the commons were apparently under a 
difficulty 3 and it is curious to read, in their printed journal, 


| diately came from the great lawyers and other leading mem 
bers, both on receipt of the king's meſſage and of chat of 


the lords, Sir Edwprd Cake (who at appears however was 


not preſent when the commons ſentenced Floyd) and other 


eminent members, were indeed too tharp ſighted to be blind, 
either to the obſervations to which the parhament roll of 


Henry the Fourth was open, or 40 the inconſiſtency of its 


Language, in attributing judgment to the Ein and Jords jointly, 
with the language af che Jonds in << Judgment to 


- 
- 


(s) Rot. Parl. 1. Hen. 4. n. 79. 
4 Journ. Dom. Proc. 5th May 1621. 
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themſelves only. But however poſſible it might be to ſhew 
their right of being parties in ſome way or other to the judg- 


ments of parliament, and whatever might be the weight of 
antient precedents againſt the excluſion of the commons in 
this reſpect, it was too arduous to undertake ſhewing, that 
the houſe of commons fingly had complete juriſdiction over 
an offence unconnected with their privileges ; and withaut going 


that length, it was impoſſible to juſtify their judgment againſt 
Floyd. Above too, in this inſtance, the littleneſs of perſevering 
in groſs error, they, after ſome heſitation (2), adopted an expe- 
dient well calculated to ſecure a retreat from their precipitate 
encroachment, without the leaſt ſacrifice of their real rights and 
powers: for at length the commons, on the one hand, con- 
ceded, that out of their zeal they had ſentenced F loyd, and that 
they would leave him to the lords; but, on the other hand, 
| guarded againſt inferring too much, by a proteſtation, that their 
proceedings againſt Floyd ſhould not be uſed © as a precedent | 
to the enlarging or diminiſhing the lawful rights and privi- 
<< leges of either houſe, but that the rights and privileges of 
e both houſes ſhould remain in the ſelf ſame ſtate and plight 
© as before (w). ' Upon theſe terms the difference between 
the houſe of commons, with the king and the lords, was ac- 
cordingly cloſed. Afterwards Floyd was charged by the 
attorney general before the lords; and the very ſame day the 
caſe terminated with their formal fentence of puniſhment 
_ againſt him; but this was ſo cruelly exceſſive, and fo coarſely 
en, as to be a ſtain to the time in Which it was. 
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pronounced. Not content with the harſhneſs, with which 

the ſentence of the commons was ſq replete, the lords ſub- 
ſtituted one, inflicting, not only a diſguſtin g aggregate of igno- 
miny, diſability, corporal puniſhment, and pecuniary mulct, 

but a palpable exceſs of each (x). Thus the firſt fruits of victory 
by the lords, over an encroachment of the commons, were 
ſuch an intemperate uſe of judicial power, as tended to bring 
both houſes into vaſt diſrepute. Thus, alio, out of the 
relinquiſhment of an unconſtitutional aſſumption of power by 
the commons, there ſeems to have grown an aſſumption, ſome- 
what fimilar, by the lords; unleſs indeed what paſſed in the 
commons is to be deemed equivalent to an impeachment : 
for, as on the one hand, the commons have not a judicative 
power over miſdemeanors, not being within privilege, and not 
. proceeded againſt by bill; ſo, on the other hand, impeach- 
ment, or ſomething tantamount, of the commons, muſt, it is 
preſumed, be conſidered as eſſential to found the judicature of 
the lords in ſuch caſes. However, when we look to this very 
exceptionable proceeding, we ought to recollect the boiſterous 
rage of the time againſt Roman catholics, and the prevailing zeal 
for the electreſs palatine and her huſband, as victims in the 
cauſe of . ; and thence it may be ſuppoſed, that 


5 (x) The ſubſtance of the ſentence WAS, I, That he ſhould be incapable of bearing 
arms as a gentleman, and be held an infamous perſon, and his teſtimony not taken 
in any court or cauſe : 2. That he ſhould be pilloried, with the addition of being 
carried on horſeback with his face to the horſe's tail and with the tail in his hand, 
and papers on his head and breaſt declaring his offence ; and with the addition of 
being branded with a K in his forehead : 3. That he ſhould be pilloried a ſecond 
time, with the addition of whipping at the cart's-tail : 4. That he ſhould be fined 

$0001. to the king: 5. That he ſhould be impriſoned in Newgate during his . 
- Wer 1 Proc. 26 May 162 I. 
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the exceſs, into which the lords were precipitated, was partly 
a ſacrifice to the popular fpirit of the moment. It is alſo a 
juſtice due to the lords to add, that they ſeem to have almoſt 
immediately repented of going ſuch lengths againſt Floyd in 
point of puniſhment, and to have felt a conſciouſneſs of pre- 
cipitancy: for four days after the ſentence, they not only ſuſ- 
pended the whipping part and all belonging to it ; but made 
an order to prevent in future giving immediate judgment in 
caſe of cenſure beyond impriſonment, and for that purpoſe 
directed poſtponement till another day's ſitting for conſider- 
ation ()). Nor, even upon the worſt view of this caſe of 
Floyd, ought we to ſuffer our minds to be carried into pre- 
judice againſt the conſtitutional power of the houſe of lords. 
Should abuſe of political power, by the poſſeſſors for the time, 
be taken for proof of its not being entruſted, or as a reaſon 
for changing the ſtructure of government; in the one caſe 
there cannot be ſuch a thing as conſtitutional power, and in the 
other no conſtitution can be permanent: becauſe it is not 
poſſible ever ſo to frame any government, as wholly to exempt | 
political power from abuſe in the exerciſe. This length of 
ſtatement and obſervation, in reſpect to a caſe merely of exerciſe 
of original juriſdiction in parliament over miſdemeanors, may 
perhaps appear too great for the preſent purpoſe, which has 
chiefly in view the controverſy between the two houſes about 
appellant and other juriſdiction upon petition to the lords. But 
| the caſe of Mr. Floyd is ſometimes looked up to, as if it was 

deciſive of the general point of judicature againſt the commons 
and in favour of the lords ; and as if by it the commons had re- 
nounced all pretenſion to any ſhare of the judicature of par- 


O) Journ. Dom. Proc. 30 May 1621. = 
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| Kament beyond the power of impeaching and vindication of 
their own privileges (2). Therefore it becomes material to 
know enough of the caſe of Floyd to aſcertain, what was 
the nature of the retraction of the commons; and how far it 
can be juſtly applied to affect their judicial pretenſions: and 
this it is hoped will be accepted as a ſufficient apology for ſo 
long dwelling upon a ſingle caſe (a). | 
| IN 


(z) 5. Parl. Hiſt. 435. 


(a) In the Appendix to the two volumes of Proceed. and Deb. of Comm. itt 
1620 and 1621, there is a reference to No. 6274 of the Harleian MSS. as con- 
taining a collection of the proceedings in Floyd's caſe by Sir Harbottle Grimſtone ; 
and it is there ſtated, that Mr. Harley, afterwards Earl of Oxford and Lord Trea- 
ſurer, has written, in the firſt page of the manuſcripts, the two following cenſures. 


« AT THE TOP OF THE TITLE. 


« The following collection is an inſtance, how far a zeal againſt popery, and for 
1c one branch of the royal family, which was ſuppoſed to be neglected by king 
« James, and conſequently in oppoſition to him, will carry people againſt juſtice 
« and common humanity, R. H. TRY 14, 1704.” | 


Ar THE BOTTOM. 


For the honour of Engliſhmen, and indeed of human nature, it were to be 
<« hoped, theſe debates were not truly taken; there being ſo many motions con- 
c trary to the laws of the land, the laws of parliament —. public juſtice, | 


« July 14, 1702. | Ro. HARTEv.“ 


Lord Treaſurer Oxford was eminent for his parliamentary knowledge. Such & 
cenſure from him, therefore, tells with peculiar ſtrength. | 


But however open to animadyerſion the judicative proceedings in the parlia- 
ment of the eighteenth of James may have ſince appeared, thofe, from whom the 
- judgments of puniſhment came, did not act, as if they wiſhed to extinguiſh the 

remembrance of any part. On the contrary we find, that a roll of the ſeveral 
criminal judgments paſſed in, this parliament was framed with great particulacity z 
| and 
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Ix reſpect to civil judicature during James's fourth 
parliament, there occurs one- caſe, in which the lords appear 
without ſcruple to have exerciſed an 9r:gma/ juriſdiction inde- 
pendent both of the king and the commons : for, on the 
petition of a Mr. Cunningham, complaining of the detainer 
{from him by the Muſcovy company of a debt of ſeveral hun- 
dred pounds, the lords took cognizanee of the matter, and 
made an order, as if they were competent to adminiſter civil 
juſtice in the ſirſt inſtance: and there are two or three other caſes, 
in which the lords not only were petitioned, but made order 
like perſons poſſeſſing ſuch an original juriſdiction (0. But 
the chief civil caſe, deſerving attention, is the proceeding, 
upon the petition of Sir John Bourchier knight, againſt certain 


and it is now to be ſcen amongſt the records in the Rolls Chapel. The title of 
this record is, Rotulus Fudiciorum redditorum in Parliaments tent. apud Weſtm. 
triceſima Die Fanuurii Anno decimo oftavo Regni Regis Facobi, The roll is very 
long, explaining both the nature of the charges and the ſubſtance of the evidence 
with fulneſs. It contains the ſeveral caſes of Sir Giles Mompeſſon, Sir Francis 
Michell, Lord chancellor Bacon, Dr. Field biſhop of Landaff, and Mr. Floyd. 
Againſt each of the three former, there is a judgment by the lords on attendance 
of the commons and demand of judgment by their ſpeaker. Againſt biſhop 
Field, the ſentence of the lords was a mere reference of him to the archbiſhop of 
Canterbury for admonition before the biſhops and clergy in convocation. The 
judgment againſt Floyd recites the proteſtation of the commons for ſaving their 
rights and privileges. The roll concludes with the ſentence in Floyd's caſe, and 
is ſubſcribed by H. Elſynge as clerk in parliament. This roll, conſidered as an 
illuſtration of the parliamentary hiſtory of the time, deſerves to be publiſhed. - In 
the title to the printed ſtatutes of 18. Jam. it is erroneouſly referred to as a private 
act of parliament. For inſpection of this curious roll the writer of this preface is 
indebted to the gratuitous 8 of John N Eſquire clerk of the records 


in the Rolls chapel. | 4 94 


(3) See the caſe of Lord Morley s tenants and the caſe of Sir 4 1 
| junior n Dom. Proc 1. June 1621. 
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orders made by the Lord keeper Williams in croſs ſuits be- 
tween (45) Sir John Bourchier and John Mompeſſon and 
others. The petition was preſented by Lord Sheffield. It 
ſtated the ſuits to be about a leaſe for years. It alledged, that 
the hearing was appointed ſor the fifth of November ; that 
the lord keeper, haſtening the firſt of the orders by reaſon of 
the day, made the fame greatly to Sir John's prejudice ; that he 
had petitioned the lord keeper for a further hearing to have the 
reading of proofs, which the ſhortneſs of the time and ſud- 
denneſs of the order had prevented ; and that the lord keeper 
denied a further hearing, but allowed an appeal to the lords. 
After ſtating a conſequential order made againſt Sir John to 
pay a ſum of money, and complaining of that alſo, the petition 
concluded with expreſs words of appeal to the lords, defiring, 
that they would, as well for juſtice ſake and for the future good 
of others as the petitioner's relief, be pleaſed to hear and adjudge 
the caſe. Upon reading of this petition the lord keeper de- 
clared the reaſons of his decree, and denied the alledged pre- 
cipitancy, and moved the lords to conſider whether the petition 
ſhould be admitted. The lords immediately went into a 
committee for the ſake of more free diſcuſſion : and the houſe 
being reſumed an order was made, that the lords committees 
for privileges ſhould conſider, whether the petition was © a 
formal appeal for matter of juſtice or no; and that the 
judges ſhould attend: and on a ſubſequent day Sir John was 
alſo ordered to attend a committee. A week after this reference 
the archbiſhop of Canterbury, who was the firſt of the com- 
mittee, 0 to the houſe that e lords of their ſub- 


660 n Don Proc. 3. 6. 10. 11. & 12. Dec. 1621. 
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„committee, appointed to ſearch for precedents, cannot find, 
that the word appeal is uſu?) in any petition for any matter 
* to be brought in hither. But they find, that all matters 

„ complained of here were by petitions only, the antient 5 
* accuſtomed form thereof being to the king and his great coun- 
eil; and that they cannot find but only one precedent of 
this nature, which was a complaint by petition againſt 
Michael de la Pole lord chancellor for matter of corrup- 
tion (c). The lords 1 in a committee then examined Sir John 
5 Bourchier 


(e) The record of the caſe is at length in the Rot. Parl. 7. R. 2. par. 2. n. 11. = 
do 16. The record literally tranſlated from the French begins thus. One i Þ 
« John Cavendithe of London fiſhmonger complains in this parliament, 2 be- | 
« fore the commons of England in their aſſembly in preſence of fome prelates 
« and lords there being, and afterwards before all the prelates and lords being in 
<« this parliament.” At the commencement of his complaint he prays, that . for 
c“ God the lords would make ſure and haſty proviſion for ſafety of his life, and 
e that he ſhould have ſurety of peace of thoſe of whom he ſhould make his 
complaint: and eſpecially he demands ſurety of the peace of Sir Michael De 
& ja Pole chancellor of England; and this requeſt was granted to him. And 
upon this, by command of the lords aforeſaid, the faid Sir Michael then preſent 
4 there found mainpriſe for him and all his to carry good peace towards the ſaid 
| « John, to wit, the Earl of Stafford and the Earl of Saliſbury.” After this in- 
I! : troduction the complaint of Cavendiſh follows at length. It is not ſo expreſſed, 
1 | . as clearly to ſhew, whether it was meant to be adgrefſed to both lords and com- 
| | | mons or to the lords only: but it ſeems rather to point at both; for where it 
refers to thoſe who are to adjudge the matter, the phraſe is 4 e jugez vous 
« MEssRs,” which word MEssRs may mean commons as well as the lords. 
The complaint was, that Cavendiſhe had ſued in the laſt parliament by a bill 
againſt Manfield and two others for reſtitution of merchandiſe of great value 
Joſt at ſea by their default, whilſt they had the ſafeguard of the ſea againſt all 
enemies; that his bill was endorſed in the ſame parliament, and referred to the 
chancery to diſcuſs and determine the matter according to law and reaſon ; that 
he had converſation and treaty with a clerk and familiar-of the chancellor by name 


John Otere; that Otere had promiſed, for £40. for his lord and £4. for his own 
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Bourchier and various other perſons as to the alledged pre- 
cipitancy of the WERE 3 and finding we charge, of Few 
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uſe, he Cavendiſhe ſhould be well and graciouſly aided by Otere's lord and him 
without any difficulty. It next ſtated, that he Cavendiſhe promiſed to pay accord- 
ingly, and gave obligation ; that he afterwards delivered to Otere ſturgeon and 
other fiſh to the value of £9. at the houſe and for the uſe of the chancellor in 
part payment of the 40. to him, and alfo delivered ſcarlet cloth which coſt 
about 32s. to Otere, in part of the C4. promiſed to him: but that though he 
Cavendiſhe had done and promiſed ſo much, yet he found not aid, ſavor or ſuc- 
cour from the chancellor, but had been and ſtill was delayed and could not have 
juſtice before him notwithſtanding purſuit of the buſineſs from one day to an- | 
other and from term to term. Next Cavendiſhe by his complaint affirmed on 


his word, that he had great ſuſpicion; becauſe Otere had ſeveral times told him, 


that he Otere could have received a greater ſum of Cavendiſhe's adverſaries ; and 


becauſe whenever he went to the houſe'of the chancellor, he found his adverſaries 


there before him. But whether the chancellor ought to be reputed conuſant of 
the affair thus related, Cavendiſhe ſaid God knew, but they (vous MessRs) 
would judge. The complaint added, that true it was, that the chancellor had 
paid him Cavendiſhe for his fiſh, and thereupon broken the obligation: but whe- 
ther the chancellor had done this from law and conſcience or to avoid ſlander and 
reproach, he Cavendiſhe would not ſay, but they (vous Mxssxks) will judge. 
Cavendiſhe concluded his complaint with ſaying further for certain, that for the 
ſcarlet cloth he was not yet paid. The anſwer of the chancellor to this being 
tranſlated from the French begins thus. And upon this the faid chancellor 
« firſt before the prelates and lords in parliament, and ſecondly before the lords and 
« coMMonNs anſwers and ſays, that of this affair and all this matter he is inno- 
« cent in every degree,” What follows conſiſts of two parts. In the firſt he 
defended himſelf againſt the delay : : in the ſecond againſt the corruption: and it 
muſt be conſeſſed, that in both he ſeems to have explained the matter in a very 


ſatisfactory manner. The proofs alſo, that he was not privy to the tranſ- 


actions between Cavendiſhe and Otere, were ſo clear, as to induce Cavendiſhe to 
difavow the part of the accuſation relative to the chancellor, In this ſtate of 


the buſineſs the chancellor prayed the lords to have Cayendiſhe arreſted, till he 


ſhould find bail to attend, what ſhould be adjudged againſt him for the ſlander. | 


"0 requeſt was granted ; and it was commanded by the lords that both Ca- 


vendiſhe 
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tancy and not hearing proofs, not ſupported by evidence, the 
lords all acquitted the lord keeper of it, and agreed to cen- 
ſure Sir John Bourchier for the imputation ; and on the day 


vendiſhe and the chancellor's clerk ſhould be arreſted; and this was done accord- 
ingly. But Cavendiſhe was afterwards ſet at large by the mainpriſe of two per- 
ſons, who were bound body for body to have him from one day to another before 
the lords or before whatever judges ſhould be aſſigned. Afterwards allo, becauſe 
parliament was near its end, and © the lords were fo greatly occupied then about | 
other great buſineſs of the realm, the affair was committed to the king's juſtices 
© te hear and determine it finally, as well for our lord the king, as for the parties, 
« according to the law, as the lords of parliament might have done, if the ain had 
ce been treated farther in their preſence and in the ſame parliament.” ——— After 
this there follows the Latin record of the trial and conviction of Cavendiſhe | 
before Commiſſioners of oyer and terminer for defaming the chancellor in the- 
parliament of . R. 2. and it is obſervable, that this Latin record ſtates Caven- 
diſhe to have complained in parliamento prædicto, videlicet, coram COMMUNI- 
TATE. regni Anglie congregatd, et poſtmadum'coram MAGNATIBUS ejuſdem regni 
in codem parliaments. The charge againſt Cavendiſhe ſeems to have been founded: 
on the ſtatute of 38. E. 3, ch. g. for puniſhing him, who proves not his ſug- 
geſtion made to the king; and what appears ſingular, who proſecuted i is not 
mentioned. Cavendiſhe pleaded, that he had not ſaid or offered any thing againſt. 
the chancellor but only againſt his clerk. Otere. The judgment convicted 
| Cavendiſhe of the defamation charged,. and awarded 1000 marks to the chancellor 
for his damages, and committed nemme, 


— * e hs | Lorin y 


The preceding caſe is thus dated with CE chiefly to enable the | 
learned reader to judge, how far the commons ſhould be conſtrued to have had a. 
ſhare in the hearing of Cavendiſh's accuſation in parliament, and how far the lords 
| cted ſingly; and whether alſo the caſe can in any degree be properly conſidered: 
as a precedent applicable for the appellant juriſdiction of the lords over N | 
or even for their * exerciſe of an ng judicature in parliament. | | 5 


See Further lord Hale's ſhort notice of this caſe of Cavendiſh, ſo far 598 
to his being puniſhed. for defamation of he Terd RE 97 of the fol- 


* e. 
following 
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following the lords ordered, that he ſhould acknowledge his 
fault and be impriſoned, but on the interceſſion of the lord 
keeper the impriſonment was reinitted; and ſo the buſineſs 
ended with Sir John's making 'a ſolemn acknowledgement 

of his fault in the form preſcribed to him by the houſe. 
Upon this caſe Lord Hale, in the following treatiſe (cc), 
juſtly obſerves, that the lords examined the allegation of not 
hearing the proofs, but would not proceed to hear the merits, ; 
as the petition- prayed. It ſhould' ſeem therefore, that, in 
December 1621, notwithſtanding 'the recent inveſtigation by 
Mr. Selden and other gentlemen employed by the lords to 
collect and digeſt the records about judicature in parliament. 8 
which ſhall be preſently noticed in a more particular man- 
ner, and notwithſtanding the reſearches of a committee of 
lords aſſiſted by the judges for precedents in the particular 
caſe of a petition of appeal; there was at leaſt ſeemingly a 
declining by the houſe of lords to exerciſe -appellant juriſdic- 
tion over decrees in equity on a mere petition" to-themſelyes. 
It ſeems alſo, as if the lords then diſcerned the difference 
between exerciſing a general appellant juriſdiction over ſuits 
in equity under a claim of an authority inherent to their 
order, and exerciſing. appellant juriſdiction over ſuits at law 

under the ſanction and delegation of a writ of error iflued 
by the crown, and ſo expreſſed as in effect to commiſſionate 
them for the particular cauſe. That the fame houſe of lords 
undertook the latter and derivative ſpecies of appellant juriſ- 
diction without ſcruple, is very plain; for in the journal of 
the lords for this very parliament of the years 1620 and 1621, 
there were entries of orders by the lords upon writs of error, 


(ec) P. 195. 
e 2 | regulating 
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regulating how on ſuch writs records ſhall be brought; into 
| the houſe, awarding writs of ſcire facias for hearing errors 
to be iſſued in the king's name, and appointing errors to be 
aſſigned (d). That the lords, at the very moment they were 
informed by their own committee of their not finding fo 
much as one precedent to warrant the aſſumption of hearing 
appeals in equity, ſhould not engage in the appellant juriſ- 
| diction over. equitable ſuits, without writ, commiſſion, in- 
=. daorſement of petition, or delegation of any kind from the 
= crown, and upon the ſuppoſition of not wanting that ſort of 
| ſanction for their adminiſtering appellant juriſdiction over 
| bp uity, which ever precedes their adminiſtration of appellant 
a Toriſliction: over law; but that on the contrary. the lords, 
| | ſhould wait for ſuch an acceſſion of power to the ariſtocratical 
part of our government till a more favorable ſeaſon; is not. 
| 2 very ſurprizing. But though the lords did not at this time 
. deem it prudent to attempt extending their power over ap- 
peals from courts of equity; yet by appointing a committee (e) 
to conſider and report upon all petitions, which appointment 
ſeems to have been the firſt of the kind in the journals of 
the lords, they in effect encouraged the looking up to them- 
ſelves as having an univerſality of power to relieve, and con- 
N | ſequently the idea of its being unneceſſary to reſort to peti- 
| tions to the king in parliament ; and ſo the lords aſſiſted to 
| continue in a dormant ſtate, both the king's. receivers and 
: AUNTS or triers of e and LN own in gs ed 


j 8 
A 8 


© Journ. Dom. Proc. 8. 12. 14. 24. ak Mey 1621 (4nd 2. - June in fame 
ver, 
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delegations from the crown by indorſement of petitions.--- 
In this way therefore, the lords may be ſaid to have laid ſome 
degree of foundation, for afterwards: undertaking even the 
_ appellant. juriſdiction over equity. However in one inſtance 
during this laſt parliament of James, the lords almoſt acted 
as if they conſidered themſelves intitled to appellant juriſdic- 
tion upon petitions ; for on the 4th of June 1621 they adopted 
a report of the committee for petitions, with one article of 
regulation, which provided that decrees ſhould not be reverſed 
upon petitions in PARLIAMENT without hearing counſel on 
both ſides. But the word PARLIAMENT in this report makes 
it rather dubious, whether petitions to themſelves were meant ; 
and the order in favor of this report was ſome months before 
the caſe. of Sir John Bourchier, in which, as has been al- 
ready ſtated, the lords committees reported the novelty of 
petitions and appeals, and the houſe itſelf declined ROS 
. WAR the x merits. | | | | 


HERE it is time to leave James's third parliament, which 
was called in November 1620 and diſſolved in February 
1621-2. But before proceeding to another -parliament it 
may not be amiſs to take a ſhort notice of ſome printed pieces 
| having relation to the judicature of parliament, which appear 
to have been written either wholly or principally about this 
time. Of theſe the firſt and principal is the very learned 
Mr. Selden's book intitled “ The Privileges of the Baronage | 
„of England.” It is a collection chiefly from the rolls of 
parliament or other public records under heads. It was made 


by Mr. Selden, or at 3 by him and ſome aſſiſtants, for and 


at 
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at the expence of the houſe (/) of lords; and there is a manu- 
ſcript of it, which belongs to the houſe of lords, and is ſtill 
kept in the office of the clerk in parliament. Near two, 
thirds of the book are mere tranſlations of antient rolls. of 
parliament relative to impeachments ; and this is to be ac- 
counted for from the accuſations of the commons, which ſeem. 
to have induced the lords to obtain the aſſiſtance of Mr. Sel- 
den's labors. Lord Hale in the following treatiſe (g) attri- 
butes it to this book of Mr. Selden, that the houſe of lords 
looked into the placita parliamentaria of the reign of Edward 
the Firſt ; the conſequence of which reſearch, according to 
Lord Hale, was their applying to Benzſelves ſingly all that ex- 
erciſe of juriſdiction, which he conſiders as having been by 
a counſel in parliament of which the lords were only a part. 
5 But the book has very little applicable to appellant juriſdic- 
| tion in parliament ; and that little is confi ned to writs of error. 
The ſecond printed piece is Mr. Selden's book on The 
Judicature in Parliaments.” It was not publiſhed till after 
His death. In one part (4) it comprehends the impeachment 
of the Earl of Middleſex by the commons in 1623 ; and 
the charge pink the Earl of Briſtol by the Duke of Buck- 


07) See the Serie Treatiſe p- 193 & Journ, Dom. Proc. TS & | 15. 
Dec. 1621. there cited. See alſo Journ. Dom. Proc. 27. March in ſame year. 
In the title to. the printed edition of 1642, the book i is mentioned to have been of 
late reviſed by Mr. Selden. This accounts for the book's containing ſome little 
miitter ſubſequent to 1641. See p. 127. and 145. of the edition of x648, where = 
3 ſtatute of 37. Cha. 1. is referred to. Probably there * be ſome difference 
between the manuſcript and the book in print. | i 


(s) F. 194. & %. oe . #2 
(5) See p. 103. & p. 46 to 51. e 
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igham, with the counter charge by the former againſt the 
latter, in the parliament of the iſt of Charles the firſt. But 
there is a reference to that parliament as the /aft, which ſhews, 
that even this part was written either in or before Charles 
fecond parliament : and as to the book in general, it was pro- 
bably written, whilſt Mr. Selden was employed by the lords 
in the parliament of 1620-1. (i) The criminal judicature 
of parliament is treated of in this book of Mr. Selden ; and 
however he might be above being thus influenced into any 
partiality for the judicative claims of the lords, it is appa- 
rent, that he took pains to ſet forth every precedent illuftra- 
tive of their right of giving the judgment in parliament ; - 
though it is but juſtice to add, that he is alſo affiduous in 


ti) in a manuſcript copy of Selden's Judicature in Parliament lent to the | 
writer of this preface by the Rev. Francis Egerton out of the library of his rela- 
tion the Duke of Bridgewater at Aſhridge, there is ay N 1 5 dated 30. 
A es e this book. | 


> « DESUNT ADHUC: 


The 3 reverſing erroneous 1 deciding of faits 
long depending,—in determining the complaint of particular perſons,—in ſet- 
& ting at liberty members of the parliament,—and in certifying | the elections and 
returns of e e oy the parliament. PP: | 


» "The aid ofthis notice dees ths the book las wr dice r. 
5 1627. 1 „ | 


What alſo 1 the great- Pebble of the book's TY written. for the 00 
part before concluſion of the parliament of 1620. E is, that though wholly on 
the criminal judieature, and though very full. in aſſerting the right of the lords to 
give judgment, it makes not the leaſt mention of any of the criminal. caſes ad- 
judged by the lords in that parliament of the diſpute b e e two houſes 
about criminal judicature in Floyd's caſe. 

explaining 
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nin how far-he found the aſſent of the king and the pre 
ſence of the commons to be requiſite. The third printed piece 
1 I only of a few pages, intitled A Briefe Diſcourſe 

concerning the Power of the Peers and Commons of Par- 
* liament in Point of Judicature.” It was firſt printed in 
1641, without any name. But in the reprint of 1651 in- 
Cotton's Poſthuma it is with Sir Robert Cotton's name to it- 
both in the title and at the end: and that Sir. Robert did 
make ſome collections on the ſubject during the pendency of 
F loyd's caſe, appears from the Journal of the Commons for 
the 11th of May 1621 ; for there, in a debate. about judica-. 
ture, Sir Henry Montagu, afterwards Earl of Mancheſter, 
mentions his having received ſome. books and notes from Sir 
Robert. The aim of the piece is to prove the right both 
of king and commons to concur with the lords in parlia- 
' mentary judgments (4). According to Biſhop Nicholſon in 


(#) The concluſion of this piece for the right of the king and commons to 
participate with the lords in the judicature of parliament is in the following 


< Had not the journal roll of the higher houſe been left to the ſole entry of 
« the clerk of the upper houſe, who, either out of neglect to obſerve due form or 
« out of purpoſe to obſcure the commons right and to flatter the power of thoſe 
« he immediately ſerved, there would have been frequent examples of all times 
& to clear this doubt, and to preſerve a juſt intereſt to the commonwealth. And 
c how conveniently it ſuits with monarchy to maintain this form, leaſt others f 
« that well framed body knit under one head ſhould ſwell too great and mon- 
« ftrous, it may be eaſily thought. For monarchy again may ſooner groan under . 
« the weight of an ariſtocracy, as it once did, than under a democracy, which it 
1 never yet either felt or feared.” —As to the laſt paſſage, however, it muſt be 
confeſſed, that ſubſequent events did for a time overturn both the monarchical and 
ariſtocratical parts of our conſtitution. But the reſtoration renovated them, and 
they have — ever ſince. | Th 
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his Englih Hiſtorical Library, che piece is uſually aſcribed to 
Mr. Selden, though ſuſpected to have been written by Sir 


Simon D'Ewes. But the former's being. the author is very 
improbable ; and why the latter ſhould be ſo conſidered, is not 
explained. —A fourth piece, written either in 1621,or within five | 


or ſix years afterwards, is the book on The Manner of holding 
< Parliaments in England,” by Mr. Elſyhge, who in March 
1620 ſucceeded as clerk in parliament. But the only part 
of that curious book having immediate connection with the 


judicature of parliament is the 8th and concluding chapter; 


which is on. © Receivers and Triers of Petitions; and being 


7 


Joidgd with lord Hale's learned reſearches on the ſame ſubject 


in the 11th and 12th chapters of the following Treatiſe, will 


be found to include almoſt every thing material to this intro 
ductory part of the ſubject of judicature in parliament to the 
time of lord Hale's death, which was in 1676. Nor ought 


| this limited information from Elſynge to be fi ghtly regarded: 


for it is not poſſible to have a thorough infight into the nature 


of parliamentary judicature, whoa in ſome degree under- 


ſtanding the antient manner of receiving and diſpoſing of 
parliamentary petitions. And though the appointment of 
receivers and triers or auditors of petitions, at the beginning 
of a new parliament, has long i in point of practice been con- 
ſidered as mere form; yet it ſeems ftill to be open to any 
perſon at the beginning of a new parliament, by preſenting 


A petition to the receivers, within the time limited by the | 


appointment of them, to call into action the duties both of 
receivers and triers or auditors, and ſo to reſuſcitate the an- 


tient manner of exerciſing parliamentary juriſdiction, or at leaſt 


0 put it's og en of b being lo revived to a teſt. It is to 


Ff „ 
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de conſidered alſo, that there may be ada which, from 
the failure of other modes of relief, may, at ſome future time, 
| induce the trial of ſuc h an experiment, | | 


Wr now come to the ſourth and laſt parhament of James.— 
The preceding one had terminated. in February 1621-2, by a 
diſſolution accompanied with as great wrath on the part of the 
king, as produced the diſſolution of his ſecond parliament ; 
and there followed a like commitment of various members 
of the commons, amangſt whom were Sir Edward Coke 
and Mr. Selden, to the Tower. But in February 1623-4 the 
breaking off the match with the Infanta of Spain forced the 
meeting of another parliament, which continued till the 27th 
of March 1625, when it became diſſolved by the death of the 
Ling. oo x | Fo Fo 


Excrusivx of matters of privilege, and of ſome few cafes 
in which the lords aſſumed an original juriſdiction over miſde- | 
| meanors neither being relative to privilege nor founded n 
any complaint of the commons (44), the great ſubject of 
criminal judicature in this parliament was Lionel Cranfield 
Earl of Middleſex; who was charged by the commons for 
bribery and other miſdemeanors in the offices of Lord Trea- 
ſurer and Maſter of the Wardrobe, and after long proceed- | 
ings which are ſuppoſed not to have been diſagreeable to the 
_ king's favorite Villiers Duke of Buckingham was ſentenced by 
che lords to a ſevere puniſhment (444) : and the only other caſe 
in the nature of an e was that of Horlnet biſhop 15 


1 Journ. Dom. Proc. : 27. May 1624. | 
* See 2 25 relation of. the Sem. 6. Parl. Hiſt, 152 to 313. 
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of Norwich, on a complaint of the commons, which charged 
him with various miſdemeanors in his epiſcopal office, but 
never received the judgment of the lords (). Whoever 
enters into the detail of thoſe two caſes will perceive, that, 
notwithſtanding the variety of practice in the preceding parlia- 
ment, and the aid of antient rolls of parliament, the criminal 
accuſations of the commons and the proceedings of the lords 
upon them had not reached the ſort of formality of accu- 
ſation, defence, and trial, which belongs to impeachments of 
more modern (I) times. Amongſt other things it is obſerv- 
able, that in the Earl of Middleſex's caſe the accuſation of the 
commons was in a manner oral, that the king's counſel and not the 
commons managed the accuſation when made, that the exami- 
nation of the witneſſes was before à committee and upon written 
emterrogatories, and that the benefit of counſel was harſhly and 
as it ſeems againſt precedents () denied to him. But, as to 
the denial of counſel, the lords afterwards made an order ſor 
tegulating the criminal judicature () in the court of parlia- 
ment; and one part of this order provides for the allowanee 
of counſel in future. In this order the lords deſcribe them- 
ſelves in lofty terms, and almoſt as if they alone conſtituted 
the high court of parliament: for in the beginning they are 
called © the lords of the high court of parliament,” and in the 
concluſion they advert to calling one of their body to their bar 
us « the calling of a member of Tw1s high court,” and 


a) Journ. Dom. Proc. «dla 6 Parl. HR 324, to 319. 

() See the remarks on Lord Ae Middleſex's caſe in Selden on _ 
cature in Parliam. 64. 103. | 

(J) Seld. on Judic. in Parl. 102. 


920 PO Dom. Proc. 3. April 1624. 1 | | 
Þ a | therefore 
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therefore as a matter fit to be very well weighed at what 
time and for what cauſes” it ſhould be. A prior order 
made by the lords in the fame ſeſſion ſtrongly tended to the 
eſtabliſhment of their judicative power in criminal caſes. 
It was an order poſtponing the eſtreat of fines impoſed by the 
| houſe in their judicature till the end of the ſeſſion, in order 
to give the opportunity of mitigation in the mean time (7m). 
In it the lords call themſelves this high court of the upper 
© < houſe of parliament,” and recite their often finding cauſe 
in their judicature 7 'anpoſe fines amongſt other puniſh- 
ments upon offenders for the good example of juſtice. 
-< to deter others from like offences.” Poſlibly it is owing | 
in ſome de gree to this very order, that the diſtinction between 
the judicature of the lords and that of the commons on 
breaches of privilege, according to which the former puniffi 
«by. fine, but the latter do not, became eſtabliſhed : for the 
order makes no difference between the judicature of the 
lords on impeachment 95 their 7 7 8 in caſes of "> 5 
d a | | 


As to ai juriſdiction ad this laßt partſiment 5 the 
fut James, the journal of the lords only mentions one writ 
of error, in which they made any order (); and that was a : 
caſe, which was removed by error, firſt from the-king's bench | | 
in Ireland to the king's bench in England, and then from the 
| Hatter court into parliament here. That there ſhould be only 
one ſuch caſe of error, may be confideredas mere accident; and 
bad more writs been brought, there is not the leaſt reaſon. to 
(um) Journ. Dom. Proc. 28. May 1624. 
I) Journ. Dom. Proc. 28. May 1624. . 
. 5 5 . 90 ns” ſuppoſe, 
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ſuppoſe, that the lords would not have equally acted without 
the participation of the commons. At leaſt it is underſtood, 
that before this (an) time it was become the habit to frame the 
writ of error returnable into parliament as it is now framed, 
commiſſionating the lords without the commons; that is, 
with words expreſſing the object of ſo calling for the re- 
cord to be (o), that the ing with afſent of the lords may amend 
the error. — But the lords did not confine themſelves to orders 
on writs of error; for their journal of this parliament ſhews, 
that they unheſitatingly made orders on private petitions of 
| original complaint addreſſed to themſelves in caſes between 
party and party. The manner in general ſeems to have been 
thus. Firſt, the houſe of lords having early after the meeting 
of parliament (p) appointed a committee of lords to confider 
of all petitions and to report to the houſe what anſwers were 
fit to be given, the petition went of courſe to the committee 
of e bet Next W 2 * report the e either them- a 


beef See p- 145. and 1 30 . of the PEER Treatiſe, 


(o) The king by the writ of error as now in uſe, after mentioning the king's 
being informed of error, commands ſending the record and proceſs and the writ 
into parliament, c that inſpecting the record and proceſs aforeſaid, WE may cauſe 

4 further to be done thereupon by the ASSENT of the LoRDs ſpiritual and temporal 
in the ſame parliament aſſembled, for amending the ſaid error, as of right and 
'< according to the law and cuſtom of England "ſhall be mcet to be done.” But 
in Raſtall's Entries, tit. Error fol. 284. the COMMONS are mentioned, after the 

lords: and lord Hale conſiders the writ in Raſtall as having iſſued in Flourdieu's 


IP caſe-1. Hen. 7. See p. 130. and 145. of the following Treatiſe. | 


(20 In Journ: Dom. Proc. 1 19.1 March 1623 -4 mention is made of the lords | 
- committees for petitions a8 a then exiſting committee: and it was agreed by the 
lords that ſuch lords committees «had power, according tothe ANTIENT. r ORDERS | 
Patt... THIS HOUSE, to adjourn de die in diem as often as they pleaſe. 


ſelves 
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ſelves diſpoſed of the petition or referred the matter of it to 
others ; and when they proceeded in the latter way, the refer- 
ence was, ſometimes to particular lords, ſometimes to the courts 
of juſtice, ſometimes to judges and other aſſiſtants of their own 
houſe (7) ; and there is one inſtance of drrefing the great ſeal 
to commiſſionate referees named by the houſe (9g). Lord Hale 
in the following Treatiſe (7), attributing, as is mentioned hefore, 
'this extenſion of judicature by the lords to their inſpefting the 
placita parhamentaria in the time of Edward the Firſt and ap- 
plying them fingly to their own body, remarks, that there- 
upon the lords, in this laſt parliament of. James, began ſo 
to enlarge their juriſdiction, not only to cauſes of appeal, but 
almoſt to all kinds of matters in the firſt inſtance, that little 
Was wanting to render the lords a ſettled court by petition to 
themſelves in all cafes as well civil as criminal. But, though 
n the courſe of thus taking conuſance of petitions, the lords 
ſeem to have ſo greatly ſtretched their judicature; yet, when 
directly addreſſed by petition to themſelves to relieve againſt an 
erroneous decree of equity, the houſe ſtill abſtained from un- 
_ &dertaking to exerciſe this ſpecies of appellant juriſdiction. 
Of their forbearance in this reſpect, the caſe on the petition 
of Mr. William Matthews of Landaffe (v) is a 7 te inſtance. = 


ep! Sor lee Dom. Proc. 9. 14. April 1624. & 8. 27. 28. * 29. ; May in 
ſame ,, 

(49) Pinkey's caſe in Journ. — Proc. 28. May N See further con- 
cerning this caſe under the references as to what was done 1 in UTP ſecond parlia- ; 
ment of Charles, Journ, poſt. 


(r) Page 194. | | 
(.) Journ, Dom. Proc. 8. & 28. May 260g 2d 00 the ter day obſerve e f 
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He hn * lords, againſt a decree in chancery in a cauſe 
between him and Mr. George Matthews of the ſame place: 
and the lords committees of petitions examined the whole cauſe, 
and found a debt of 45160. upon the land in queſtion in 
favour of the former againſt the latter, and declared the land 
bound for the payment. on particular days, and recommended 
the execution of this to the court of chancery. But on the Z 
afternoon of the very ſame day, this proceeding of the lords 
committees: being reported to the houſe of lords, the latter, 
inſtead of confirming what the lords committees had done, 
ordered the cauſe to be reviewed in chancery by the lord 
keeper, aſſiſted by lords whom the houſe ſhould nominate 
and by two judges whom the lord keeper was 'to name. 
Had the order ſtopped here, it might have been conſidered 
as a mere delegation of authority by the houſe to the per- 
ſons thus appointed. But it was not fo: for the order went 

on; and as if the houſe was conſcious of it's own want of 

power ſingly to do this, the order added, . for which end 

the lord keeper is to be an humble ſuitor unto his majeſty from 
« the houſe for a COMMISSION (g) unto himſelf and the lords 

© 0 That - 


(t) Concerning the practice of examining decrees in equity by commiſſion 
from the king, ſee p. 186. of the following ' Treatiſe and the references in the note 
there, to which add Williams's Jus Appellandi ad Regem Ipſum part i. ſect. 6. 
and part ii. page 35. to 114. From theſe references it will appear, that ſuch. 
commiſſions are of antient origin; and particularly, that ſeveral were grant- 
ed and acted upon in the reigns of Elizabeth the firſt James and the firſt 
Charles. The laſt inſtance of granting ſuch a commiſſion ſeems to have been in. 
the 15. Cha. I. on a decree of lord keeper Coventry in the caſe of Harvey 
und Langham againſt Uvendall. A copy of the inrollment of the commiſſion 

from. the Rolls chapel, and an. extra of ſome proceedings under it from the 
| St 
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chat ſhall be ina by the hooks for the aid review and 
“final determination of the cauſe, as to them ſhall appear 
« juſt and equal.” What makes this application to the 
Crown for a commiſſion to_review the decree ſtill more 
ſtriking is, that between the report of the lords comraittees 


and the making this contrariant order by the houſe, though all - 


was the buſineſs of the ſame day, there was a petition to the 
.houſe from Mr. George Matthews againſt the order for which 
the lords committees had reported ; and that in this petition 
he amongſt other things objected to. thus reverſing the decree, 
that © it had been the courſe of the houſe to reverſe decrees 
ce but by bill legally exhibited, eſpecially where no corruption 


54. 26 proved.” In the concluſion to the ſame petition the 


words are, he humbly beſeeches, that he may have the 
liberty of a ſubje&, and that he may not be concluded, 


s and adecree ſubmitted unto overthrown, and the ſinall re- 


e mainder of his antient inheritance taken from him, by order 
« of this honourable houſe only upon a petition.” The inter- 
vention of this free reraonſtrance N the report accounts 
for the conduct of the houſe, in altering the courſe, from 
reverſal of the decree by themſelves, to having a review of 
it under a commiſſion from the crown: and Lord Hale 
conſiders their ſo yielding, to a ſort of proteſtation againſt 
heir e to reverſe decrees: in 5 on mere ee to. 


regiter's old are inſerted in 2. Willames Jus Appellandi ad Regem ge. 
Both parts of that work were written in 1684, to ſhew the right of the ſubject 
to ſuch a commiſſion, particularly during the intermiſſion of parliament, and alſo 
to induce the granting one in fayour of the author againſt ſeveral decrees of lord 


chancellor Nottingham, there not being a parliament at the time, and eonſequently 
there not . any immediate * of e the en in a e 
_ way. | 


* 


avs : 


E od 

"7 et as & an inſtance of Sreater weight REY the inhe- 
« rent juriſdiction of the lords, than a cart-load of precedents 
ſince that time in affirming of their juriſdiction ().“ That 
at this time alſo there was at leaſt a doubt prevailing, as 
to the regularity of reverſing decrees in equity on petitions 
of appeal to the lords, appears further from the bringing in 
of bills to reverſe ſuch decrees, two bills of that kind hav- 
ing been read and twice committed by the lords in the pre- 
ceding parliament about the very time of the report of Sir 
John Bourchier s. caſe, 


2 Tvs, as it is conceived, ſtood the judicature of the lords 
| on the acceſſion of king Charles the firſt in March 1625 
and the prefacer having been gradually carried, in ſtating 


this ſubject of judicature for the preceding reign, into a 
larger conſideration, than either he profeſſed in the outſet to 
undertake, or is at preſent prepared further to proſecute, he 
will endeavour in his ſubſequent account to be more brief 
and general. | 


: 1 fit parliament of Charles 9 50 not pe 4 — 
enough to give an opening for much judicial buſineſs; for 
the firſt meeting was not till the 17th of May 1625 (tt) ; 

and the commons being backward in granting ſupplies and 
| beginning to look into grievances and to. point at the Duke 
of en, TE $a ing' 8 e it was diffolved the I 2th 


(i) Ses p. 197 of the benz Treaties where the reader will find other re- 
marks upon and 9 of this caſe of Mr. Matthews Yery N of 
aàttention. 


ii 6. Parl. Hiſt, 402. = 
„ „„ 


(w) 7. Parl. Hiſt 3. 


a. PREFACE. 


of FO following; and whilſt it continued, there was 


much interruption by the prevalence of a plague in London, 


and by an adjournment on that account from Weſtminſter to 
Oxford. However, even the journal of this ſhort parlia- 
ment contains ſome orders by the lords, ſeemingly founded 
on the ſuppoſition of an inherent original juriſdiction in them 
in civil caſes, and of a right to delegate the exerciſe to others 
as referees (tt): and the journal alſo contains ſome pro- 

ceedings on a writ of error (2), with one caſe in which | 
there was a ſort of exerciſe of appellant juriſdiction by the 

lords over a decree of the court of requeſts (a). 


But POE DIE 33 parliament, hh firſt met in- 
February 1625-6, and the calling of which ſeems to have ori- 


ginated from the inſufficiency of a forced loan raiſed imme 


diately after the preceding diſſolution. (aun) , was more pro- 
ductive of n matters of judicature. | 


"Tae criminal caſes before the lords, excluſive of privile ge, 


were the charge of treaſon and other offences againſt Digby 


Earl of Briſtol (w) by the attorney general at the king's 
command, the charge + the Earl of Briſtol W 78 85 | 


(ut) Evelyn $ Cafe Journ Dom. Proc. 9% July 1625, and Brocas's $ cal Wa. 


5. Nov. in ſame year. 


(#) Haines Y. Crouch, Journ. Dom. Proc. 5· July 1625. : \ 5 
(u) Edwards petition, Journ. Dom. os 9. July 1625, 3/4 
(uuu) See Hume's en,, 30. 2 


Duke 


FN i 


Duke of Buckingham and Lord Conway (ww) ſeparately, | 
and the impeachment of Villiers Duke of Buckingham by 


the houſe of commons (x) for various crimes and miſde- 
meanors (xx). The two former of theſe accuſations grew 
out of the diſappointed negotiation in the late reign for the 
marriage with the Infanta of Spain. The laſt of them was 
not connected with the Spaniſh bufineſs ; ; the charges relating 


to other matters, ſuch as ſale of offices, fale of titles of 


honor, extortions, and various other corruptions and miſcon- 
duct alleged againſt him as a king's miniſter. But upon theſe 
criminal caſes it may be ſufficient to obſerve, that they all 
terminated with a diſſolution of parliament before any deci- 
ſion and never were revived: and that the modes of accu- 
fation in the two former of theſe cafes have been ſince con- 
demned as againſt law; namely, accuſation before the lords 
at the command of the king, impliedly and inclufively by the 
proceedings in the cafe of Lord Kimbolton and the five other 
committed members in 1641 (y) on the impeachment againſt 


attorney general Herbert for ſo —_ them ; and Weg 


lu 7. Parl. d. 12. & 15. 
(x) Ibid, 51. 


(x) Beſides the criminal exfes here nts there was the caſe of Dr. 


Pn who was charged by reſolutions of the commons for writing books 
tending to ſet the king and people againſt one another, and. io countenance 
popery. 6. Parl. Hiſt. 353. and 362. Articles of impeachment were read againſt 
him in the commons 14. June 1626. See Journ. Comm. for that day. But 


the parliament was diſſolved the day after, and fo the impeachment dropped with- 


out reaching the lords : and two "I afterwards he was made a r biſhop. 8. 
Fark Hiſt. 244. 


00 See p. 94. and 89. of the lowing Tat, eye 10. Parl, Hil. 166. 


296. 310. and 444. 8 | 
3 2 tion 
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tion before the lords at the ſuit of private perſons, moſt ex- 

preſſly by an unanimous opinion of the judges in July 1663 
on the impeachment of the Earl of Clarendon by the Earl of 
Briſtol ſon of the Earl before We (. | 


In 8 to . caſes. in Charles' 8 ſecond parliament, 
though not many, they are ſufficient to ſhew, that the houſe 
of lords not only perſevered, in acting like a court of ori- 
ginal juriſdiction, and as being competent to exerciſe it and 
to commiſſionate others to act as referees (a); but fometimes 
quite approached to a direct exerciſe of appellant juriſdic- 
tion over courts of equity, by ordering further hearings (4) 
before them. In the caſe of one petition, which ſeems to 
| have been in the nature of an appeal from chancery, the 
lords, on a report from their committee of petitions, 
actually went the length of ordering the cauſe to be 
apo! by counſel at the bar of the houſe (9) at a ſhort day. 


(s) See p- 94. of the eaſes Treatiſe, and p. 181. of ao _ 
Lord Clarendon as publiſhed i in 1700. 


(a) See Pinkey's caſe Journ. Dom. Proc. 1. 2. 16. 17. & 23 March FRY 6 
Sir Thomas Monſon's caſe ibid. 14. & 18. March of ſame year, the caſe of Wal- 
terhouſe v. Ingram ibid. 17. March 1625-6. the caſe of John Manning and 
others v. Muſcovy company ibid. 22. April 1626. Sir William Cope's caſe 
ibid. 31. March 1626. as FP: ibid. 17. * 1626. e e 
2 1626. : rt 


| (3) Morgan' 8 petition Journ. Dom. Proc. 24. * eq b v. 
Lord Scroop, ibid. 5. April 1626. Wright v. Archibald een 1. | 
1626. See alſo the before mentioned cale of Pinkey. 8 


(c) Grigſon v. Everazd. and wiſe tos Dom. Proc: 14. Jun 3 3 pol 1 
But, 


EDF — I 
But, before the day thus appointed, the king ſuddenly dif- 


ſolved. the parliament, at the very moment the commons 
were preparing to preſent him, with a remonſtrance, againſt 
his levying tonnage and poundage without grant of parlia- 
ment, and againſt other acts of his miniſters, and for removal 
of Villiers Duke of Buckingham from office (cc) ; and this 
meaſure was executed by the king, though to prevent a diſſolu- 
tion the lords had moſt fervently and at the fame time moſt _ 
reſpectfully petitioned the king againſt i it (ccc), 


Tur third pt of Clarles; which, like the ſecond; 
was ſummoned after experience of the inadequacy of taxing 
under colour of prerogative (4), began to fit in March 1627-8, 


100 The intended N is given in 7. Parl. Hiſt, 309. from Ruſh- 
worth. oy alſo the * 8 reaſons oe diſſolving the Pu in ſame vol. 300. | 


(er) 7. ; Pk Hiſt. 298. 


(ad) See 6. Hume's Hiſt, 8v0. ed. of 1773. p. 222 & 238. The editor is 

poſſeſſed of a manuſcript volume, containing a ſelect collection of papers relative 
to parliament, Pr erogative, taxes, revenue, chancery, trade, and other impor- 
tant ſubjects political and legal i in the reigns of James the F irſt and his ſon Charles. 


Amongſt other curious articles relative to taxation out of parliament, one is in- 
titled & "Taxes treated of at Council Table, and another which follows is 
intitled & Council Table Buſineſſes.” Both appear to be minutes of the con- 
ſultations at a privy. council after the expedition to the ifle of Rhe in July 1627, 
and before the calling of Charles's third parliament. The former of theſe papers 
is the minute of a conſultation about ſome perſon, who had not only refuſed con- 
tributing to a loan for the king, but had ſeverely cenſured both the meaſure as 
contrary to law, and thoſe who countenanced it by advancing money. The 
latter contains the minutes of the conſultations on raifing { 390,000 for the 
_—_ and £200,000. for the army by the 128 impoſing g of duties on beer and 
| wine 
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and is memorable for paſiing the petition of rights (dd), and 
ſcarce leſs memorable in reſpect of the great ſhare the very emi- 
| nent 


wine and other ſuch things inſtead of calling parliament; and begins with the 
| king's requiring to know, whether all preſent would aſſiſt him. Both of the 
papers too plainly ſhew, that the king was much encouraged by his then miniſters 
and adviſers in the raſh meaſures of an extra- parliamentary taxation. The per- 
ſons mentioned in the ſecond paper as ſpeaking at the council are the king, the 
earls of Dorſet, Suffolk, Saliſbury, and Carliſle, the biſhop of Durham, and the 
biſhop of Bath and Wells, who was Laud afterwards archbiſhop of Canterbury, 
he having been moved to Bath and Wells in 1626 and continuing to hold that 
biſhoprick till 1628. Some preſent are deſcribed only by the initials of their 
names; and amongſt theſe are D. B. and S. C. by the former of whom, as the 
editor conjectures, the Duke of Buckingham was meant. Others are de- 
{cribed by their office; namely, the lord Treaſurer, the lord Preſident, the Chan- 
cellor of the exchequer, and Mr. Secretary. That the writer of this latter minute 
of conſultations was himſelf a privy councillor, is plain ; for in the account of the 
ficſt day's conſultation, after ſtating what the king required to know, the writer 
of the minute ſtates how he anſwered. The following extracts from this ſecond 
minute may PO. not be unacceptable to the curious reader. The wo. be- 
gins thus, | | 


« The KING required to know, whether every man preſent would be willing 
« to give him aſſiſtance this way for the defence of the kingdom. 


« If you command me to de any thing extraordinary, I ſhall obey you. If you 
hr e e diſcretion, I ſhall then ſhew it. a 
be apt e e eee 
« way all con- nic counkiting the kivg,' in-wehichicadd'T Him bo e 
«cured. 4 dutifully to obey the OOO BENS 
« faithfully. | To *; E 
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* * . 
"0 I Hyde chief juſtice of the King's bench after the reſtora- 


tion; 


rn xlvii 
nent lawyer Sir Edward Coke, at the age of about eighty, had in 
obtaining that invigorating declaration of conſtitutional liberties. 

> In 


«] flick not upon the particular ole it upon what 3 is et and as 3 as it 
& may be. ; 


« The next bs was s handled che means, how to raiſe the ſum of 4 200,000. for 
4 the army and £ 300,000. for the 1 


« It was propoſed, in the firſt hd: what to 1 upon . Secondy! in what 


« proportion.— Thirdly by what means to raiſe it, —Fourthly how to overcome 
any 1 = 


When the fourth conſideration i is touched 9 the words of the minute are 
as follow. 


« But deſcending to the laſt how to overcome Aifficulties whether by 
« expreſſing the neceſſities, and that to move men by fair means or to enforce it. 


& Perſuaſions, I thought, would not gain it: and for judicial courſes, it a 
« not bold againſt the ſubject that would ſtand upon the right of his own e ; 
& and againſt the JF ndamental AN Cn of the kingdom. | 


« The laſt "reſort was to a proclamation: for in ſtar chamber it mig be 
5 puniſhable and thereupon it reſted. | 


« The readieſt means, by way of impoſition ND a time, ſetting a om" 
tion and expreſſing a cauſe. 8 


ER. The Kino,—If there were any e way, I would tarry for your advice. 
« I can find no other real way, but this. For the particulars I have thought of 
| « fome.. 


- a 


hand-writing of Fir Nicholas Hyde, chief juſtiee of the fame court at the time 
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In this parliament of Charles the exerciſe of criminal judicature 
by the lords was not much occupied. There were only the caſe of 
5 5 b. 


ſome. If you can find any eaſter, I will hearken to it. To call a parliament, 
&« the occaſion will not let me tarry ſo long. 


Ek. DoRSETT promiſed all diligence and faithfulneſs to any way the king 


« ſhould propound. I would not lay heavy upon the 2 mund but 8 


things to be as eaſy as may be. 
. 5 particular the king propounded, as upon beer, wine, and lick things, 


E. SUFFOLE. Since there was necet hs agreed to ae on Det. Wine 


4 and beer. 8 


. Barn. Where publick neceſſity prelics, extruodnary 3 are to rs 


e admitted. 


The Kino. I wiſh yeu to think of laying it, — 125 to do ey it to 527 but . 


| . temporary. 


« Ca. E. Shar Majeſty ca cannot be relieved but by taking ER: from 
-« your people. The power, the cauſe, the proportion, are conſiderable. This 
« draws upon the propoſition of the alehouſes, yet avoids the name that is 
« not pleaſing, and may. be uſed to be as profitable a as putting it upon beer 


<a or wine, 


«D.B. Had you not 8 all your means, and yet your friends - loſt 7 chal 
not have adviſed this way, But being raiſed to defend religion, your kingdom | 
“ and your friends, * I fee no other way but this. Neighbor kings are 
% now beyond you in revenue. Whilſt your's were greater than theirs, your 


L other means ſufficed. Now it will not. Therefore not I, but neceſſity of affairs. 
„ The way to be taken muſt be univerſal. That of the alehouſes is but parti- 
& cular profit. I W not this: but all men muſt drink, and ſo all men 
< muſt pay. 8 


The 
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the petition of right was paſſed, and uncle of lord chancellor Clarendon. In one 
4 po of theſe reports there is an account of a ſingular <ondultation of the judges 
Sd 
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Dr. Mainwaring (who was (e) ſentenced by the lords on an 
accuſation of the commons for maintaining a prerogative in the 
= h 1 king 


The remainder of the minutes is taken up with calculations of expence for the 
army and navy, the total of which is eſtimated at £600,900, and with remarks 
of different perſons as to the neceſlity of having an army as well as a fleet; and 
the Earl of Suffolk obſerves, that © the action of the Duke at the iſle of Rhee leads 
“ on, beſides the other reaſons, to adviſe the army. 


From.theſe Able of council it ſhould ſeem, that the Duke of $ackiogtam, 

| previouſly to the holding of theſe councils about impoſing taxes out of parliament, 
- adviſed the king ſo to 1 that Sir Richard Weſton then chancellor of the 
exchequer and biſhop Laud were the principal ſupporters of the Duke's advice; 
and that all the privy counſellors preſent acquieſced, notwithſtanding their being 
apprized by the writer of theſe minutes of council, that ſo taxing was againſt the 
fundamental conſtitution of the kingdom, and ſo would not hold in point of judicial 
courſe. At the time of thefe conſultations lord Coventry was lord keeper ; and it 
is obſervable, that he is not mentioned by name or office in theſe minutes. But 
ſtill, whether they come from him, muſt be left to conjefture. 
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by the king five or fix days before giving his firſt; and qualified anſwer to the 
petition of right. The account begins with noticing the declaration of the lords 
to the king on the 26th of May 1628, that their intention was not to leſſen any 
things which: by: the.oath of TOPS they had- _ to aſſiſt or defend; and 
then i it proceeds us: 


e Afterwards the ad 26. May tho king dent for: the two chief juſtices Hyde and 

* Richardſon to attend him at Whitehall, wha came unto. his Majeſty, and who in 

4 private delivered them a caſe, and requeſted them to aſſemhle together all the judgesy 
= and under their hands to get their anſwer en ac caſe Tere followeth. . 


* By QUESTION. - 
Whether in no cafe whatſoever the king may not commit a ſubject without 
« 9 a cauſe : Whereunto * made an anſwer the ſame day under their 


ne . , TFT. 


Bk 3. Parl. Hiſt. 151. . 168, 204. 207. e and 6. Hume hangs 


pits C 


king to require aid of tlie ſubject in time of neceſſity, and who 


ſoon afterwards was pardoned 0 the king and rewarded with a 
biſhoprick) 


| « « hands, which was the next 5 preſented to bis Majeſty by the faid two chief 


« juſtices, which followeth in theſe words. | 


| « THE JUDGES ANSWER. | 

« We are of opinion, that, by the general rule of law, the cauſe of commitment 

« 7 his Majeſty ought to be ſhewn. Yet ſome caſe may. require ſuch ſecrecy, 
< that the king may commit a ſubject without ſhewing the cauſc for a conve- 


<« nent time. 


e being delivered to his Majeſty by the ſaid two chief juſ- 
« « tices, it pleaſed his Majeſty then to, deliver a ſecond caſe ; and he required them 
« to aſſemble all the judges, and under their hands to declare to him the law 
« therein, but required them to be very ſecret and to reveal the matter to none, as 
« alſo he had done in the former. Whereupon they all the next day aſſembled, and 
« after conſultation had, they all ſubſcribed their name to an ariſwer to the ſame, 
te except lord chief baron, who by reaſon of ſickneſs was not preſent at their con- 
« ſultation; which reſolution was delivered to his Majeſty 28 the faid t two N 
« juſtices. This faid fecond queſtion followeth i in theſe words. „„ 


Whether, in a tbo ee e a warrant 2 * rt | 


& without any general or ſpecial cauſe returned, the judges _ to OE him 
< before they underſtand the cauſe from the _ | | | 


3 
ab 


E: « THE JUDGES ANSWER. AS ps ; DOE 
Upon a habeas corpus brought for « one committed by the king; if the cauſe be 
« not ſpecially or generally returned, fo as the court may take knowledge thereof, 
« the party ought by the general rule of law to be delivered. But if the caſe be 


4 ſuch, that the ſame requireth ſecrecy and may not preſently be diſcloſed, the court 


« in diſcretion may forbear to deliver the priſoner for a eonvenient time, to the 
& end the court may | be advertized of the truth thereof. r 


« This anſwer being ſo delivered his Majeſty then gave unto the faid two chief 
8 . a 0 e and commanded them to ne _ brethren forth- 
<-> 5 with 


n ee 1 YN 


biſhoprick) and the caſe of the Banbury rioters, which latter 
was «<uiged by the lords on the complaint of a private perſon 
„„ e 


« with and yield him an anſwer to the ſame 1 thaie hands, which they alſo 


. received, And the next day all met together; and after deliberation had, they 


c al] ſubſcribed their names to an anſwer to the ſame, which by the ſaid two chief 
c juſtices was preſented to his Majeſty upon the zift of May, no perſon being 
« preſent with his Majeſiy at any of the ſaid meetings. Tho ſaid third queſtion 


« here followeth, 


« 3. QUESTION. | 5 : 


6 Whether; if the king grant the commons petition, he doth not thereby cox- = 
« CLUDE himſelf from committing or reſtraining a NL for wy time or cauſe 


« whatſoever without n a cauſe ? 


„ THE JUDGES ANSWER, 


« Every law, ater it is made, hath his expoſition ; and fo this petition and 
« anſwer muſt have an expoſition, as the caſe in the nature thereof ſhall require, 
& to ſtand with juſtice, - which is to be left to the courts of juſtice to determine, 
« which cannot particularly be diſcerned until ſuch caſe ſhall happen. And although 
« the petition be granted, 21100 is no fear of CONCLUSION as is intimated in the 
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| The 98 account goes on. Ak relates the ok of the king's firſt anſwer to 
the petition of right on the ad of June 1628, the conference of the lords and com- 
mons on the 7th of June, their joining to petition the king for a more clear and 
ſatisfactory anſwer, and the king's compliance the afternoon of the ſame day, as to 
which ſee 8. Parl. Hiſt. 146. & 201,—Of king Charles's conſulting his judges 
ſoon after the paſſing of the petition of right, and when he had diſſolved his third 
_ parliament and had committed Mr. HFolles, Mr, Selden, and Sir John Ell ot for 
their parliamentary ſpeeches, there is already an account in print both in Ruſh- 
worth and in vol. 8. of the Parliamentary Hiſtory. But the prefacer doth not 
recolle& any printed ſtatement of this ſecret communication between the king and 
his judges before his paſſing of that famous law; and therefore hopes, that the in- 
: troduction here of an occurrence, though forei gn to the Judicature of parlia- 


| ment, will * excuſed, 1. is for future writers of Charles's reign to make the 
full 
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by petition to themſelves (ee), and conſequently was an af- 
fumption of original juriſdiction over miſdemeanors uncon- 
nected with privileges or impeachment. But there was a 
great abundance of civil caſes. The reſult of theſe is, that 
the lords were making great advances toward{ fixing in them- 
ſelves an wnrverfal juriſdiction both original and appellant over 
cauſes between party and party, the orders of the houſe in this 
reſpect extending to ſpiritual courtsas well as temporal (). But 


full comment upon ſo extraordinary an occurrence, and to connect it with his 
ſubſequent proceedings. But even here it may perhaps be allowable to lament, 
that a Prince, in many reſpects amiable and accompliſhed, ſhould be ſuch a de- 
voted ſlave to claims of fegal prerogative, as, at the very moment before un- 
qualifiedly paſſing a law for declaring the rights of his ſubjects, to concert under- 
mining the declaration by clandeſtinely obtaining a ſalvo of evaſion : and that 
judges, on many accounts eſtimable men, ſhould be fo forgetful of duty, as to lend 
_ "themſelves to a purpoſe certainly diſgraceful in it's project and probably ruinous in 
it's conſequences. Sir Randolph Crew had been recently removed from the chief 
jiuſticeſhip of the king's bench; and ſo eſcaped being a party to this clandeſtine 
concert of the king and his judges, or rather was removed from an apprehenſion 
of his being too firm to be won into the meaſure. His ſucceſſor Sir Nicholas Hyde 
was leſs fortunate : for he had been recently promoted to the ſame chiefship. 
At leaſt he was treated as a judge, from whom obſequiouſneſs was expected. Yet, 
only fourteen years before, he had been appointed by the houſe of commons, one of 
the managers for arguing at WWW | 
WOE WANT ICT Or FORE: by e 


(ee) Journ, Dor. Proc. 2. April 1628. 


Oo ) See for the exchequer the bailiff of Stow's caſe, erg Dom. Proc. 1. Apri 
1628, for chancery Starkey v. Starkey, Ibid. 30. May 1628. for the ſpiritual 
courts, Vaughan's petition, Ibid. ſame day, and Briſtol caſe, Ibid. 7. Feb. 1628-9. 
for court of wards Earl of Warwick's petition, Ibid. 22. May 1628. and for 
original cauſes, Sir Francis Conningſby's caſe, Ibid; 31. May 1628. Margaret 
Dyer's caſe, Thid. 28. June 1628. and 16. Feb. 1628-9. Crokey's cafe, Ibid. 
by 27. * and Ille of Rhee cafe, Ibid. — : 

yet 
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yet perhaps there will not be found a dire# precedent of 
expreſs petition of appeal from a decree in equity, with ſuch 
a full hearing of the cauſe by the lords and ſuch a fhll order 
expreſsly affirming or reverſing, as to be a complete unequi- 
vocal exercife of equitable appellant juriſdiction by the lords 
themſelves. Probably alſo this may be what is meant by lord 
Hale, in the following Treatiſe (g), where he ſtates, that he 
could never yet ſee any precedent of greater antiquity 
« than the 3. Cha. 1. hay, fcarce before 16. Cha. 1.“ It is 
alſo ſome evidence againſt an earlier full exerciſe of appellant 
jurifdiction by the lords over cauſes in equity, that, when _ 
 Charles's fourth parliament was diſſolved, three bills for re- 
verfing three ſeveral decrees of chancery were e depending 0 
before the n, of « commons (gg). 


@ See p. ON FAR, petition of Lady Leke i Lord Gas 
yy Feb. 1628-9, the lords expreſsly confirmed a decree, See Journ. Dom. 
Proc. of that day. But the petition was to take away his privilege, which pre- 
vented the decree from having effect; and therefore id was not quite an appeal | 


caſe. | 


ne The editor aſſerts this fact on the cn of the already cited mxinuſcripe 
ds of papers relative to Parliament, Trade, Revenue, Chancery, and other 
important matters of a public nature, in the reigns of James the Firſt and his 
| fon Charles. See before p. xlv. note (d). One of the papers in that volume is 
entitled © A Note of ſuch Bills which were in Agitation in the Houſe of Com- 
« mons the laſt Seſſion of the laſt Parliament 4. Caroli Regis.” The Note men- 
tions three bills for reverſing deerees of chancery : namely, one in the cauſe of Sir 
Arnold Herbert knight and others againſt Lawrance Locons, Peter Bland and 
others; another in the cauſe of Searles againſt Searles; and a third in which Sir 
Thomas Jeremy and Dame Joan his wife were concerned. The fame Note men- 
tions a bill for reverſal of 2 decree of the court of wards and liveries, and a bill 
eee eee ee W lord Sages two or 
three years before. 
n 8 
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_ CnarLEs's fourth parliament did not very long ſurvive 
paſſing the petition of right, That law had the king's aſſent 
the 7th of June 1628 ; and the king prorogued the parlia- 
ment on the 27th of the ſame month, when a remonſtrance to 
the king againſt levying tonnage and poundage without con- 
ſent of parliament was actually reading in the houſe of com- 
mons (5). Felton's horrid aſſaſſination of Villiers Duke of 
Buckingham ſoon followed : : and upon that event, Lord 
Treaſurer Weſton, afterwards Earl of Portland, and biſhop 
Laud, afterwards. archbiſhop 2 Canterbury, became chief ad- 
viſers of the crown, or at leaſt were ſo conſidered at the 
time (55). But whether the famous Sir Thomas Wentworth 
Earl of Strafford, who had warmly oppoſed in parliament 
 Charles's irregular and unconſtitutional meaſures, and had ſuffer- 
ed impriſonment for refuſal to comply with a forced loan, and 
had alſo actively ſu pported the petition of right, but 
recently had been taken into the king's favour and ſucceſſively 
made baron and viſcount, was yet enough advanced in the 
king's confidence to be reckoned in the ſame way, ſeems un- | 
certain i, Then the parliament was re-aſſembled, and was 

: allowed 


0 Sce 8. parl. Hi, 241. and Sander Hit. of Cha. 1. p no 
(4b) I. Ruſh. 662. 


(i) See Append. to Strafford's Letters, at 8 of 8 2. p. agg However, 
tom the ſtile of a letter of Lord Treaſurer Weſton to Lord Strafford dated 8. Sep- 

tember 1628, which was only a fortnight after the Duke of Buckingham's death, 
it appears that the Treaſurer looked up to Strafford both for counſel and for ſup- 
port. See Ibid. vol. 1. p. 47. It has been obſerved, in favour: of the quick 
tranſition, from Lord Strafford's being impriſoned for not acquieſcing in a forced 
TT eee ang right, to his being made a peer and 


* * E * A Ms 


allowed to fie from the 2oth of January 1628-9, to the 2 5th 

of February, But the king, ſtill finding the commons per- 
tinacious, or, to expreſs it more juſtly, firm and reſolved 
againſt tonnage and poundage without act of parliament and 
againſt other irregular meaſures of his government, adjourned | 
the two houſes, and on the roth of March proelaimed a diſ- 
ſolution under circumſtances of even outrageous ee 95 


Ex. EVEN years now paſſed without any parliament ; and 
during that long ſpace Charles and his miniſters contrived to 
ſupply the defect of parliamentary aids, by adding ſhip-money 
to tonnage and poundage, and by reſorting to various other 
devices of extra-parliamentary taxation ; as if there was a per- 
fect oblivion of the petition of right; and as if that recent 
declaratory law againſt fo charging the ſubject had no 
binding force againſt the Crown, or, to uſe” the language 
of himſelf and his judges on another branch of the ſame 
law, did not CONCLUDE him (). But at length () 
the inſurrection of Scotland and other ext gencies impelled 
Charles to call a ney Parliament and A new 1750 Peg the 


advanced into high office under the G that after granting the petition of 

right there was no reaſon for declining royal favour. See thededication to the Straf- 
ford Letters. But how could it be conſiſtent, that a zealous ſupporter of the 
petition of right, one great object of which was to condemn levying taxes without 
grant of parliament, ſhould immediatel y afterwards act Ow miniſters, who pA” 
| Adel! in taxing at the ports dy prerogative toe | 


(1 See 8. Par, Hiſt. 327. to 335. Sanderſoms Life o Cha. 1. P- 2 30. 
(1) Hume's | Hiſt, chap. 52. & p. li. before in the note : there, 


_ (m) Hume) 5 Hiſt, 5 53. 8. an. Hiſt, +396. a and Clarendoa's Hiſtory, ; 
firſt book, 


fifth | 
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lv 
kilth called by 88 met accordingly in April 3 It 
was, however, both ſhort and inauſpicious. The king was 
urgent for ſupplies. But the houſe of commons was obdurate, 
and inſiſted upon firſt examining the aggregate of grievances ; 
and when the lords interpoſed to ſecond the king's ſolicita- 
tions, voted. it a breach of privilege. The commons ſtill 
perſiſting to poſtpone ſupply, the reſult was a diſſolution of 
parliament in leſs than a month after it's being aſſembled : a 
meaſure, which lord. Clarendon in A manner imputes, to the 
malice of Secretary Vane and the. injudiciouſneſs of Herbert 
ſolicitor general, connected with the apprehenſion of a ſpeedy 
condemnation of ſhip-money ; and which the king is ſaid 
afterwards to have heartily repented. The journals of the 
two houſes for this ſhort ſeſſion contain ſome important ex- 
planations of the conduct of public affairs during the pre- 
ceding long intermiſſion of parliaments. But there doth not 
appear ſo much as a commencement of buſineſs of judicature 
of any kind; though it is obſervable, that the lords be an 


with appointing. a committee for petitiqns bum). 


WI THIN four months after the difiolution of Charles's g 
fifth parliament, the Scotch, army. entered England (a); and 
their rout of a part of the king's forces at Newbourn, though 
followed with a treaty of accommodation, ſoon forced the 
king into the meaſure of once more aſſembling the le gillature. 
Accordingly, by the advice of a great council of peers at 
Vork, Charles ſummoned his ſixth and laſt, or, as it is uſuallyx 
called, "this * — It firſt met the third the of 


(um) Journ. Nees Proc, 16. April 1640. 
([) See Clarend. Hiſt, book 2, n chap. 53 and 9. Parl. Kid. 5 
November 


\ 


— 
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November 1640. To look this great zra of our hiſtory in 
the face for a moment on the preſent occaſion, might be ex- 
tremely interruptive to the ſubject now under conſideration : 
for who can ſurvey the origin and progreſs of a long civil 
war, and the incidental aggregate of human calamities, with- 
out danger of being abſorbed in the ſubject? Such, as are 
qualified by underſtanding to make a juſt eſtimate, and at 
the ſame time are not overcome by paſſion, may ſee, on both 
fides engaged in the dreadful conflicts of the nineteen years 
previous to the reſtoration, much to approve, much to con- 
demn, much to admire, much to abhor, much to compal- 
fionate. On the popular ſide, at firſt it was, or at leaſt ap- 
peared, a conteſt to preſerve law and conſtitution againſt the 
encroachments of the crown and- its miniſters ; though even 
in the outſet that conteſt was ſtained by ſome diſguſting and 
even ſanguinary exceſſes. Afterwards the ſame conteſt degene- 
rated into a compound of tyranny and anarchy ; and fo our 
' monarchy was 'overthrown, and our ariſtocracy was cruſhed, 
and yet a democracy was not obtained, all the gain conſiſt- 
ing of a merely nominal republic. But like a fever in the 
natural body, where at laſt extinction is eſcaped, this poli- 
tical diſeaſe happily had its period of duration ;and when that 
was compleated, health returned rapidly, and the three great 

components of our conſtitution were ſuddenly revived and 

became ſuddenly reunited. As for precedents of any kind 
during a time ſo boiſterous and diſtempered, they are in almoſt 
all points to be diſtruſted. In the particular inſtance of judica- 
ture in parliament, the ſhort ſtatement is this. Whilſt in rm 
the two houſes had the rule, moſt of the powers of govern- 
ment were in ect monopolized by the commons ; except that 
judicature ſeems to have been very much left to the lords. 
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So it went on till about the time of the king's fatal cataſ- 
trophe (aun); which was preceded by a vote of the com- 


MON3,. 


(aun) Some reſiſtance however there was to the extended and ſole exerciſe of 
judicature by the lords as early as 1646 and 1647, The caſes of Lieutenant 
Colonel Lilburne in 1646-7 and of Sir John Maynard in the year following are 
inftances of this, and will be made the ſubject of a ſubſequent note. Between 
thoſe two caſes alſo there occurred a circumitance very threatening to the lords 
in their judicature as well as in other points. For in Auguſt 1647 general Sir 
Thomas Fairfax and the council of the parliament's army agreed upon heads of 
a propoſal from them to the partiament's commiſſioners reſiding with the army; 
and two of the articles were aimed at the judicature of the lords. The articles 
8 ie as given in Ruſhworth, Part IV. p. 732. were, 


“ Fhat the judicial power or Sewer of nal Judgment in the Los and cone 
Monks, and their power of expoſition and application of law without further ap- 
« peal, may be cleared; and that no officer of juſtice, miniſter of ſtate or other 
'« perſon adjudged by them may be capable of protection or pardon from the king 


3 ee without their advice c or ee 


That the * and liberty f the commons of England may be cleared and © 
« vindicated, as to.a due exemptien from any judgment trial or other proceeding 
* againſt them, by the HOUSE OF PEERS without THE CONCURRING judgment 

« of the HOUSE OF COMMONS ; as alſo from any other. judgment ſentence or 
e proceeding againſt them, other than by their equals or according to the law 


e of the land.” 


=” The former of theſe articles clearly includes a claim to have a, declaration, 
"x | "that the ſupreme appellant juriſdiftion belonged to the houſe of lords and the houſe 
| of commons, JOINTLY. The latter is not ſo ſpecific in its requiſition, Put 
it apparently points againſt the exerciſe of ORIGINAL Juriſdiction by the LORDS 
over commoners without a -concurrence of the HOUSE OF COMMONS. ' 


| To this DOT RS heads of propoſals fromthe 1 Fen it may 
be proper to add, that the -attack of the juriſdiction of the lords in 1647. was 
not confined merely to the caſe of Sir John Maynard: for ſeveral other impeach- 
ment cafes, about the ſame time, and in ſome degree connected with his, appear 
| | SR 
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| ons: erg themſelves the ſupreme power of the na- 
tion and their acts to be laws without the concurrence of 
king or lords, and was almoſt immediately followed by ordi- 
nances, expreſſly aboliſhing both the monarchical and ariſto- 
cratical parts of our conſtitution, and ſubſtituting a govern- 
ment by the exiſting houſe of commons only, ſuch as that 
houſe in its then reduced ſtate was, with a council of Rate 


to act as the executive power under their orders (unn). A}l 
| 12 theſe - 


to have involved the ſame conſideration. In Mr. Clement Walker s Hiſtory of 
Independency Part I. there is a long and intereſting but rather a confuſed account 
of Sir John Maynard's caſe and thoſe connected with it. In page 61 of fame book 
there are ſome arguments by the author Mr. Walker againſt the judicature of 
the lords, particularly where it is. exerciſed over commoners. After ſome previous 
remarks, and eſpecially ſome references to three printed pieces intitled © Sir John 
„ Maynard's Royal Quarrel and his Law's Subverſion, —“ Lieutenant- Colonel 
-4 Lilburne's Whip for the preſent Houſe of Lords,” and “ Judge Jenkins's 
-< Remonſtrance to the Lords and Commons of the two Houſes of Parliament, 
« dated 21. Feb. 1647, —Mr. Walker aſſerts, that rozthout the king's ſpecial 
authority the lords have not any judicature. This he undertakes to prove by 
three reaſons. His firſt reaſon is the derivative power of the lord chancellor or 
Keeper, and of the judges of the king's bench common pleas and exchequer. His 
{cond reaſon is an aſſertion, that the king's appointment of a lord high ſteward 
is eſſential to the trial of a peer in parliament; which affertion is according to 
ke opinion of bord keeger North on the Earl of Danby's impeachment in the 
reign of Charles the 8econd, as appears in the life of lord keeper North by his 
brother Mr. Roger North; but was in principle overruled in the Earl of Ferrers's 
eaſe in 1760, upon the reaſons of which there is a learned explanation by Judge 
Foſter in his report of the latter cafe. Mr. Walker's thisd reaſon was, that on 
error the lords derive their authority from the writ iſlued by the king out of chan- 
cery. To theſe three reaſons Mr. Walker ſubjoins fome ſtrong obfervations 
- againſt the proceeding by articles of impeachments, as if the proceedihg by il, 
was the only conſtitutional mode of proſecution in parliament, 


(unnn) See Journ. Comm. 6. Jan. 1648-9. and 6. & 7. Feb. in fame year. 
The ordinance for aboliſhing the k ingly office was paſſed 17. March 1648-9, 
" aud. 
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theſe extremities having been accompliſhed, nominally by 
the houſe of commons, but really by a minority of that houſe 
backed by the army ; that houſe, or rather the ſmall remnant 
of it, as inſtruments of thoſe who from their aſcendancy over 
the army arbitrarily diſpoſed of every thing, became poſſeſſed of 
the whole ſovereignty ; and from this extraordinary change, 
the laſt ſeal to which was put by ordinances paſſed in Fe- 
bruary 1648-9, the houſe of lords was forced into a complete 
ſtate of dormancy for above ten years ſucceſſively. Whilit 
however the lords were permitted to exiſt, acting under the 
extremities of a government carried on without its conſtitu- 
tional head, and under the circumſtances of ſuch a partition 
of power with the other houſe as is before deſcribed, they 
naturally fell into the aſſumption of much more judicative 
power than had before been their ſhare. Accordingly we 
find, that very ſoon after the beginning of the long parlia- 
ment the lords, upon petitions to themſelves, exerciſed both 
original and appellant juriſdiction, as well in cauſes of equi- 
ty (o) as of law; extending their orders, even to the pu- 
niſhment of miſdemeanors, and to the awarding of damages, 


and that for taking away the houſe of peers the 19th May 1649. On the latter 


day there was alſo paſſed an ordinance declaring © the people of England to be a 


& commonwealth and free ſtate,” and governable as ſuch © by the ſupreme authority 
te of this nation the repreſentatives of the people in parliament, and by ſuch as 
« they ſhall appoint and conſtitute as officers and miniſters under them. 4; All | 
| theſe ordinances are W in Scobell. 


(0 As far as the editor bes yet obſerved, Ne firſt direct petition to the lords 
during the long parliament for reverſal of a decree in equity was on 23. Jan. 
1640-1 by lady Moulton againſt a decree and diverſe orders of lord keeper 
Finch; and the firſt direct reverſal of ſuch a decree by the lords at any t time was 
on 9: Feb. 1640-1. See Journ, Dom. Proc. eee | : 


iz; 
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and ſo arbitrarily encroaching upon and controuling the or- 
dinary juriſdictions of the kingdom, and invading the func- 
tions both of judges and juries. The truth of this remark 
will appear, from an abundance of inſtances, to any, who 
examine the Journal of the lords from November 1640 to 
the end of 1641, without being at the trouble of further 
purſuing the inquiry (oo). But to draw precedents of judicature 


() Notwithſtanding the great exceeding of the lords in point of judicature, 
between the firſt ſitting of the long parliament and the ordinance of the commons 
for aboliſhing the upper houſe, it ſeems not to have been in any degree reſiſted, 
till about 1646, when Colonel John Lilburne, the fiery ebullitions of whoſe 
religious and political enthuſiaſm were ever involving him 'in ſtate-proſecutions, 
and the invincibleneſs of whoſe courage enabled him to triumph under the con- 
ſequences of them, having been queſtioned by the houſe of lords for a book ſlan- 
dering the Earl of Mancheſter and alſo the law of England, gave in a warm 
plea in writing proteſting againſt their juriſdiction, and appealing to the commons 
of England. The reſult was, that for his writings including his plea of proteſta- 
tion, he was ſentenced by the lords in a fine of £4000. to impriſonment in 
the Tower for ſeven years, and to incapacity of office during life. See Journ. 
Dom. Proc. 10. 11. July.& 17. Sept. 1646. 14. Parl. Hiſt. vol. 14. p. 445. & 
462. & vol. 15. p. 18. to 29. and vol. 17. p. 349. His writings were in ſome 


reſpects very provoking, and in general very hot. His conduct alſo before the 
lords was very boiſterous. He refuſed to kneel at the bar of the houſe, ſtopped 


his ears with his hands to prevent hearing the charge, and addreſſed the lords in 
very furious language. This perhaps may in ſome degree account for their being 
betrayed into an exceſs both of puniſhment and of their conſtitutional powers. 
Some months after Lilburne's caſe, the lords met with a ſimilar reſiſtance to their 
Judicature from one, who was of a graver caſt and by no means a fanatic or an 
enthuſiaſt. This latter perſon was the famous lawyer Sir John Maynard; who, 
being impeached by the commons before the lords for treaſon as well as miſde- 
meanor, and finding himſelf at their bar with the doors of their houſe ſhut, re- 
fuſed to ſubmit to their juriſdiction, inſiſting, that it was a caſe. for trial by a 
Jury in the ordinary courts of juſtice ; claimed to be heard by counſel againſt 
their proceedings; and even refuſed to kneel at their bar. Though alſo he was 
fined £500. for not ſubmitting himſelf to the uſual courſe of the houſe, he till 


perſevered 
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in parliament from proceedings during a time of ſuch exceſs, 
would be at one mament to prove almoſt all kinds of judi-. 
cative powers centered in the lords, and the next to prove 
the non-exiſtence of their body. What there fare. Lord Hale, 
who was himſelf a witneſs af the calamity from beginning 
to end and profeſſionally no inconſiderable actor (999), has 


perſevered in his reſiftance ; refuſing to hear the articles read; and when they 
had been read, declaring, that he had not heard them, and that in compariſon with 
the proceedings of the lords againſt him he admired thoſe of the condemned ſtar 
chamber. See 6. Parl. Hiſt. 517. & Journ. Dom. Proc. 5, Feb. 1647-8. This. 
was ſubſtantially refiſting che lords in their judicature in much the fame way as 
had been recently done by Lilburne. Theſe two caſes terminated thus. Sir 
John Maynard was never tiled on the impeachment againſt him; but he was diſ- 
abled from his ſcat in the: houſe of commons b y order of that. houſe, and was kept 
out till June 1648, when the order againſt him was revoked. Lilburne ſuffered. _ 
longer and. more ſeverely : for he was kept a priſoner. two years in the Tower, 
But he was at length releaſed, and had the remaining puniſhment remitted by 
the lords on application of the commons; and the 5 of this interpoſition 
on his behalf was Maynard, whoſe ſpeech on the occaſion has reached the preſent 
times, Sce 17. Parl. Hiſt. 349, Journ. Comm. Aug. 1648. and Journ, Dom. Proc. 
for the following day, Further particulars about Lilburge may be ſeen in the arugle 
of his life in the Bjographia Britannica, being one of the moſt laboured in that 
valuable collection. It is to be wiſhed, that, in the new edition of that inſtrue 
tive work, the like pains may be taken with the life of Prynne, was was a 
fellow ſufferer with but finally a determined opponent of Lilburne. The life 
of Prynne in the original edition is executed in a. very flight manner. Executed 

upon the ſame ſcale and with the ſame ſucceſsful induſtry. as the life of Lilburne, 
it would throw great light upon the hiſtory of the time. Till there ſhall be ſuch. 

EY Tull nie of Prynne, he account of him in Wood's Athen. Oxon. being much. 

fuller than what is in the Biograph. Britann. and containing a liſt * his eee 

works, may be ulefully ſubſtituted. 


(e) Lord Hale was 31, when the long parliament irſt met. He was junior 
counſel to archbiſhop Laud on his e ORs and was counſel for ſome of the 


principal royaliſts on their trials, and was to have been counſel for the unforty- 


nate Charles the Firſt, if all hearing for him had not 8 prevented * his ſpirited; 


and e denial of the juriſdiction. 
expreſſed 
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expreſled in the following Treatiſe with his uſual plainneſs 
and diſpaſſionateneſs, is perhaps placing the judicial acts of 
the lords in the long parliament in the proper light: for he 
ſhortly ſtates the thronging of complainants eſpecially to tlie 
houſe of lords, and their promiſcuouſſy hearing all complaints 
of decrees, ſentences, and judgments, but at the fame time 
treats their proceedings as too tranſported beyond the 
known proper bounds to count as s precedents for regular 


times * 


Fe the judicature of parliament vyas exerciſed from the 
ſuperſeding of, the kingly office and of the houſe of lords till 
the reſtoration; or whether in the parliaments during tliat 
interval, if ſuch curtailed and irregular aſſemblies are to be 
ſo called, any judicial buſineſs beyond caſes of privilege was 
tranſacted; it would require a long inveſtigation of the re- 
maining entries of their proceedings to aſcertain; and to enter 
particularly into ſuch a field of inquiry at preſent, would too 
much delay the proſecution of the ſubſequent and more 
material parts of the ſubject undet conſideration. But pro- 
bably at leaſt the appellant part of ſuch judicature was in a 
ſtate of ſuſpence and inactivity: and perhaps the executive 
government for the time being thouglit this defect ſufficiently 
ſupplied, by iſſuing writs of error and commiſſions of dele- 


gates under the great ſeal of the comnionhwealth, to examine 


| Judgments decrees and ſentences, in the fame kind of way 

out of parliament, as was uſual before ſubverſion of the 

monarchy. In one inſtanee, e proviſion was made 
| 00 See p. 5 


to 


| 
j 
N 
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to regulate appellant juriſdiction ; for the protector Crom- 
well, by advice of his council, made an ordinance (2) in 
1654 for limiting the juriſdiction of chancery and regulating its 
proceedings ; and by it he conſtituted a very reſpectable mode 
of examining the decrees of that lofty court. The mode 


Was giving a rehearing before the lord chancellor or lord 


keeper of the great ſeal joined by fix judges, of whom two 
were directed to be taken out of each of the courts of the 
upper and lower bench and the exchequer, and of whom 
alſo one was to be a chief juſtice or chief baron; and autho- 

rizing the forum thus conſtituted to make a final order. To 
the ordinance containing this proviſion for appeal from decrees 
of chancery, Sir Bulſtrode Whitelocke firſt lord commiſ- 
ſioner of the great ſeal, Sir Thomas Widrington one of the 
other two commiſſioners, and Mr. Lenthal maſter of the rolls, 


made great objection. They even remonſtrated with the 


protector Oliver Cromwell againſt executing the ordinance ; 
and the two former, conſcientiouſly perſevering, were removed 


out of office. The nature of ſome of theſe objections is fully 
ſtated in Sir Bulſtrode Whitelocke's Memorials (-): and 


thence it appears, that the propriety of the appeal given was 


not particularly objected ; except that it ſeems, as if, beſides 


the ſpecified objections of inconvenience, Whitelocke, and 


the two who joined him, had conſidered the ordinance as in 


ſome points legiſlating, and therefore Re the ONLY © of 


: Cromwell and his council. 


(90 Scobell's Ordinances for 1654. chap. 44. ſect. "Ry 
() See p. 621. to 627. of ed. 1732, 


THE. 
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Tux next ſtep in our narrative is to the Reſtoration. 


Bor before coming to that era of return of the antient 
Engliſh conſtitution, it may be conducive, to a better under- 
ſtanding of the conteft which ſoon, followed between the 

two houſes about judicature in parliament, to take notice, not 
only of a relative work of no inconſiderable importance, firſt 
written and .publiſhed in 1647 by a learned but very peculiar 
and eccentric author, when both the kingly office and our houſe 

of peers were for a time in their wane, but alſo of the provo- 
cations under which the book was written. 


EvEN 3 outſet of the war between the firſt Charles 
and the two houſes of parliament, an inveterate enmity to 
both the monarchical and ariſtocratical parts of our govern- 
ment was more eſpecially current with a party conſiſting of 
thoſe uſually called Levellers {rr ) ; who, under the profeſſion 
of perfect equality, aimed at ſubverting the rights of pro- 
perty, or rather almoſt every ſpecies of acquired rights ; ſome 
wildly expecting to mehorate civil government by newly. con- 
ſtituting it; and others deceitfully projecting to lift themſelves 


into wealth and power, by Rripping the preſent 6 and 


beets This name * within been firſt given 1 Charles the Firſt in the 
paper which he left on his eſcape from impriſonment at Hampton Court and 
taking refuge in the iſle of Wight. Itis atleaſt fo ſtated in 4. Harleian Miſcellany 
in a pamphlet, which was publiſhed in 1659 to explain and juſtify the principles of 
thoſe called Levellers, The title of this pamphlet was „The LevetiLtes; or, 
« the Principles and Maxims concerning Government and Religion, which are 
cc aſſerted by thoſe commonly called LEvELLERs.” Great caution is requiſite in 

claſſing perſons amongſt Levellers: for, from the perverſions of party ſpirit, the 
PINE] is often moſt groſſly miſapplied. | | 
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working themſelves into their place. As the war between the 


king and the two houſes of parliament proceeded, theſe per- 


ſons were continually gaining ſtrength; and what at length 
tended vaſtly to increaſe their conſequence was, that for a 


time they had been found convenient inſtruments to the 
towering ambition of Oliver Cromwell and the deep views 
of his partizans, in new modelling the parliamentary army, 


and in other enterprizes againſt thoſe who had hitherto. guided 
publick affairs on the part of the two houſes. Under ſuch 
circumſtances it was to be expected, that the preſs ſhould teem 
with publications againſt monarchy and ariſtocracy. 80 
accordingly the fact was in 1647 and for ſome time be- 
fore (): and amongſt the moſt conſpicuous pamphleteers: 


againſt a king and houſe of lords ſtood lieutenant-colonel 


John Lilburne, memorable for the ſeries of ſtate proſecutions. 


againſt him under the ſucceſſive adminiſtrations and various 


changes of government between 1635 and the reſtoration, 


and ſo zealouſly and invincibly exceſſive in his democratic 


principles as to be deemed the Coryphæus of Levellers, or to 
uſe Mr. Prynne's coarſer diction © the ringleader of the 


„ regiment of new fire brands. The more immediate object 


of attack with this deſcription of writers was the houſe of 


lords: for as to the kingly office, it's functions were already. 
ſo ſuppreſſed, as to make the attack of it but a ſecondary object. 


The chief run, therefore, was at the peerage: and not con- 


tent with ſtating wherein the lords in point of judicature 


or otherwiſe had exceeded the due bounds, Eilburne and his 
* Overton, with other 8 in the fame. 


(6) Fee the writings ted by Fehn in his Plca. for the ous 2.8.4 of 
cauſe, 


the edition of 206 


PREP ACE. bot. 


_ cauſe, Aken the order itſelf ; repreſenting the peerage as the 
| offspring of an uſurped prerogative of the crown, degrading the 
peers from an hereditary council for public good into mere 
creatures and ſubſervient inſtruments of royalty, denying to 
the houſe of lords all right to any ſhare either of legiſlative or 
judicial power (r), and affirming the ſupreme power to be in 
the houſe of commons only (555). To encounter theſe ex- 

E | travagant 


(55) The der al by Lilburne of al judicial power to the lords was objected to 
him by Prynne as a great inconſiſtency ; the latter ſtating, that Lilburne had him- 
Jelf ſued the lords by petition to reverſe the outrageous ſtar- chamber ſentence againſt 
him and to compenſate him with damages. See Prynne's Plea for the Lords, edit, 
of 1658. p. 422. That the ſtar-chamber ſentence againſt Lilburne was reverſed 
as unjuſt and illegal, and accordingly vacated by an order of the lords after hearing 
Mr. Bradſhawe whom they had aſſigned as Lilburne's counſel, appears by the 
| Journal of the Lords for the 2d and 13th of February 1645-6. But it may be 
doubted, whether this was done on a petition ta the lords from Lilburne; for in 
their Journal of 26. Jan. in ſame year, there is an entry of 4 meſſage from the 
commons deſiring the concurrence of the lords © in two votes concerning the un- 
« juſt ſentence in the ſtar- chamber againſt John Lilburne;“ and there follows an 
order of the lords upon that ground. The two reſolutions, to which the commons 
thus deſired the concurrence of the lords, had been made as long ago as 5. May 
1641. but had been ſuffered to be dormant. However, whether Lilburne ac- 
tually petitioned the lords to reverſe the ſtar- chamber ſentence or not, it appears 
certain from Prynne's ſtatement, out of Lilburne's writings in another place, that 
he not only ſometimes had extol led the lords for having done juſtice to him, but 
had occaſionally denied the power of the houſe of commons without the lords. 
See p. 46. & 47. of Prynne's Plea for the Lords. In truth both Prynne and Lil- 
burne were ſo open to the charge of . that in that n they com- 
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(us) But Lilburne did not always: ſtate his doftrines againſt the lords in ſo 
exceſlive a way. The following paper, which was a propoſition ſent by Lilburne 
to the ſpeaker of the commons in October 1647, when he was impriſoned 1 
order of the lords on the charge of a miſdemeanor, is a proof, that either he or 
8 . | | thoſe 


of London this 2d of October 1647.” 
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travagant doctrines, the iIndefciendle controvertiſt Mr. Prynne 


in che bropghs root his Plea for the Lords or Houſe of 


e Peers.” 


thoſe about him knew how to ſhape his attack of the houſe of lords with more 
caution : though even this ſpecimen of Lilburne has ſtrong marks of eccentricity. 
The paper is given in Lilburne's life in the Biographia Britannica, and being ſo 
connected with the ſubject of this prefaee may not be unacceptable here. It is as. 
follows: | | 


cc The propoſition of Lieutenant Colonel John Lilburne, Prerogative 
« Priſoner in the Tower of London, made unto the Lords and Commons 
« aſſembled at Weſtminſter and to the whole kingdom of England, 


« Oct. = 1647 
« I grant the houſe of lords according to the ſtatute of Edward the Third, 


4 chap. F . to have in law a juriſdiction for redreffing grievances, either upon ille- 


&« gal delays or illegal judgments given in any of the courts of Weſtminſter Hall, 
« provided they have the king's particular commiſſion therefore, and other the legal 
« powers contained in that ſtatute ; which juriſdiction and no other ſeem to me 
« to be confirmed by the ſtatute of the 27th Eliz. clin. * and. 31ſt Eliz. 


. chap. 1. 


« But 1 poſitively deny, that the houſe of lords, by the known and declared 


4 law of England, have any ORIGINAL JURISDICTION over any commoner what. 


« r, either for life, limb, liberty, or eftate, which is the only and alone thing 
« in controverſy betwixt them and me. And this poſition, I will in a public 
« afſembly, or before both houſes, in law debate with any forty lawyers in England, 
« that are practitioners of the law; and I will be content the lords ſhall chuſe 
« them every man: and if after I have faid for myſelf what I can, any three of 
*« theſe forty lawyers ſworn to deliver their judgments according to the known law 
« of England give it under their hands againſt me, I will give over my preſent 
« conteſt with the lords, and furrender myſelf up to the puniſhment and ſentence 
« of the preſent lords and commons, provided at this debate I have fþ 1 x or ten of 
« my friends preſent to take in writing all that paſſes thereupon, 5 


| « Witneh my hand and fa inthe reence of ate witli : in the Towes 


This 
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6 Peers. Formerly he and Lilburne had been equal ſuf- 
ferers from the cruel aſperities of the ſtar- chamber court; 
and juſt before the beginning of the civil wars they were 
huzzacd as fainted martyrs in the fame popular cauſe (1). 
But gradually they became enliſted in oppoſite parties in the 
ſtate, and in almoſt every point of view completely hoſtile to 
each other (). Prynne was ſtaunch to preſbyterianiſm, and 
| | had 


This ſingular challenge, connected with Sir John Maynard's oppoſition to the 
Juriſdiction of the lords about the ſame time, renders it probable, that there was 

at leaft a current doubt amongſt lawyers, whether the ;urifdiction of the lords 
| had not been unwarrantably extended, See further the former note about Lil- 
burne in p. 61. 


(7) See as to Prynne Sanderſ. in his Hiſt. of Cha. 1. 471 1 as to Lilburne 
his life 1 in the Biographia Britannica. | 


(u) They were in 3 hoſtility at leaſt as 3 as 1645. This appears 
by a letter of Lilburne to Prynne dated 7. June 164.5, of which there is an ac- 
count in note (P) of Lilburne's life in the Biographia Britannica. It alſo appears 
from Prynne's Tract intitled, A Freſh Diſeovery of ſome Prodigious New 
« Wandering Blazing Stars and Firebrands; which was publiſhed in that year. 
In ſection q. Lilburne is accuſed of being the aggreſſor, by writing againſt him 
Prynne; more eſpecially for the perfecuting ſpirit in matters of religion exhibited 
in his treatiſe intitled, Truth triumphing over Falſhood, Antiquity over No- 
te yelty.” Prynne's anſwer to the imputation of intolerance exhibits him in a 
moſt diſguſting way: for he glories i in religious perſecution, as if it was a duty. 
About two years after Prynne publiſhed a long and deliberate treatiſe, again 
fiercely recommending religious perſecution. The very title of this latter treatiſe 
is tremendous. It is, „The SwoRD- of CRRISTIAN MAGISTRACY ſupported, 
* or a Full Vindication of Chriſtian Kings and Magiſtrates Authority under the 
* Goſpeltopuniſh-Idolatry, Apoſtacy, Hereſy, Blaſphemy and O4/iinate Sc hiſm, with 
« Pecuntiary, Corporal, and in ſome Caſes with Bani/hment and CAPrTAL Puniſh- 
« ments.” Thus the very individual, who, under the ſanction of politicks andreligion, 
had been barbarouſly ſentenced to loſe his ears to branding of the cheeks and to perpe- 
tual impriſonment, firſt for learned and rhapſodical nonſenſe againſt plays and players 
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had imbibed the harſk and ſour ſpirit os intolerance, which 
then actuated perſons of that perſuaſion both in England and 
Scotland : for thoſe generous ſentiments of toleration, which 
now ſeem to extend their influence over almoſt all religious 
perſuaſions amongſt us, had ſcarce begun to operate; and in 
thoſe times at leaſt, Roman Catholic zealots were not the only 
_ advocates for religious perſecution, and even thoſe of the 
church of England were far from faultleſs in that point. But 
Lilburne was moſt heartily devoted to the Independents ; 
and it muſt be confeſſed, that, however ſtrange their religious 
| fanaticiſm might be, and however dangerous and outragequs 
their political enthuſiaſm, this latter party ſo profeſſed and 
practiſed the virtue of religious tolerance, as to acquire the 
fame (w) of having firſt promulged it's mild and benevolent 
principles. Both Prynne and Lilburne had begun, with act- 
ing as bitter enemies to, and writing invectives againſt, not 
only epiſcopacy, but the king and his court: and both had been 
cruelly puniſhed by ſentences of a judicature, in ſome reſpect 
ariſtocratically compoſed, the ſtar-chamber always having had 
a large proportion of peers amongſt it's members. But in the 
reſult there wasa wide ſpace between the twoas to monarchy and 


ariſtocracy ; though both continued their ir to Hier 


and againſt Charles and his 8 on account of liberally and Mndcönd/ coun- 
tenancing dramatic exhibitions, and next for diſputatious and contemptible 
invectives about the religious ceremonials, became a heated advocate for perſe- 
cution of opinions, even to the extreme of capital puniſhment. How would ſuch 
a man have acted, had he been deſtined to preſide, over a court of religious inqui- 
ſition, ſuch as the inquiſitions of Portugal or Spain; or even over a mixed forum of 
politicks and religion, ſuch as the Rar-chamber of whoſe tyranny himſelf had been 


a victim ? 


N See Hume's Hiſt Eng] cop 57- 


x . * 


and 
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and the epiſcopal form of church government. On the one 
hand Lilburne's principles precipitated him into the moſt de- 
mocratic exceſſes; his mind being too ſlightly endowed, 
and too much under the dominion of religious phrenzy, to 
philoſophize upon republicaniſm. On the other hand, 
Prynne, after having long written with virulence againſt the 
king perſonally, and diffuſed principles | ſtrongly tending to 
encourage even more than (x) dethronement, at length changed 


(x) His writings againſt the king had been ſo violent, and ſo numerous, that 
when Prynne, as a leading perſon for accommodating with Charles, was ar- 
bitrarily excluded from the houſe of commons and impriſoned by the army, and it 
had been determined to bring Charles to a trial, Prynne's own. writings were 
appealed to for juſtification of the then determined extremities againſt the king. 
The pamphlet publiſhed for this purpoſe had a very long title, expreſſive of 


Prynne's former accuſations of Charles. The title, which it ſeems included the 


principal matter of the piece, is ſtated at length in p. 1116. of Sanderſon's Life 


- 


of Charles. In the beginning it is ſtiled “ Mr. PRYNNE's CHARGE againſt the 


* KING.“ After a long catalogue of imputations azainſt Charles, it is expreſſed 
to be collected © from the Books written by PRYNNE, and is deſcribed to be 
but a very ſmall taſte from the main Ocean of that, which he has written con- 
e cerning the King and his ill behaviour ſince his coming to the Crown; as alſo 
« with references unto clear ſatisfactory convincing anſwers unto ſeveral objec- 
“tions, concerning reſiſting cenſuring and. depriving kings for-their tyranny, yea 
« capitally proceeding againſt them, by the AD AUTHOR,” For the proofs of 
the charge by Prynne againſt the king, and for Prynne's doctrine in favour of 
the cruel outrages then reſolved on and foon after acted, the reader was referred 
to Prynne's own writings :. namely, to the third of his four parts of “ The Sove- 
« reign Power of Parliaments,” which was publiſhed in 164% and to his 
«. Rome's Maſter Piece,” the ſecond edition. of which was publiſhed in 1644. 
Thus Prynne, who, it muſt be confeſſed; was one of the moſt diſtinguiſhed for 
courage in reſiſting the outrage of the parliament's army to force the houſe of 
commons into: the ordinance for trying the unfortunate Charles, and wis ſeen 
courageouſly active on his behalf, was himſelf made a witneſs againſt the King; 


and the former writings of Prynne were reſorted to, as the beſt mode of anſwering 


his preſent conduct and. of preparing the publick mind. for the cruel extremity 
which ſoon followed. 


wor. - 
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his tone: and as if both his firſt political and 3 coſdat- 
ments were ſated, by employment in the deſtruction of his arch 
enemy and antient perſecutor archbiſhop Laud, whom he unre- 
lentingly purſued even beyond the grave ( y), and by ſeeing preſ- 
byterianiſmtriumphant over epiſcopacy and royalty ſubdued into 
a wretched captivity, this compound of learned combuſtibles at 
length pointed the exploſionof his artillery againſt religious inde- 


pendency and Lilburnian republicaniſin, and became violently 
_ zealous for royalty and a very bigot to ariſtocracy. It is dif- 


ficult wholly to account, for this tranſition of a recent victim 
of ſtar- chamber perſecution, from revilings againſt the firſt 
Charles and his court and againſt bi ſhops and all the appen- 
dages of prelacy, to the love of kingſhip and the peerage. 
But probably a blind attachment to the rigor and ſtiffneſs of 


preſbyterianiſm as it was then faſhioned, and an abomination 


of the daring flights of independency and republicanitm, were 
powerful influences over the mind of Prynne : for it was not 
difficult to ſee, that the preſbyterian faction was molt likely 
to turn the balance 5 political power in "their favour, 1 


6) "NAS oubliſhed no o less chan three different books in relation to the trial 
of archbiſhop Laud. The firſt was publiſhed in 1644 a little before the archbiſhop's 
execution, by the title of 4 Breviate of the Life of William Laud; and was 
framed out of Laud's own Diary. The ſecond was publiſhed in 164.5 by the title 
of New hidden Worts of Darkneſs brought to Publick Light, as an introduction 
to Laud's trial. The third was publiſhed in 1646 by the title of Canterbury's 
Doom, or the FinsT PART of a Compleat Hiſtory of the Commitment Charge 


Trial Condemnation and Execution of William Laud. The two latter books were 
publiſhed after the archbiſhop's execution, which was in January 1644-5; and thou 


they were never compleated, yet they alone extend to almoſt 800 pages in folig 
cloſely, printed. Such valuminous revenge after an enemy's * is. e a 
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uniting with the king and the lords for that purpoſe. Perhaps 
alſo Prynne was not ſo entirely loſt in religious and political 
reveries, as to be without hope, that by being a chief inftru- 
ment in ſuch a mode of reſtoring royalty he might hide the 
coarſe ſtigmas of ftar-chamber cruelty in the venerable and 
ſpreading robes of judieature. Indeed had king Charles re- 
turned to the exerciſe of the royal functions under ſuch an 
influence, it would ſcarce have been wonderful, 8 inſtead 
of Mr. Hyde made a Lord Chancellor of England and Earl 
of Clarendon, we had now to look back on Mr. Prynne, ex- 
alted into judicial pre- eminence and ariſtocratical diſtinction, 
and conſolidated into the peerage of which he was ſo ardent 
a defender. But whatever might have been the cauſe of the | 
change, it 1s "molt apparent, that i in 1647, when Prynne firſt 
publiſhed his Plea for the Lords, he, x was become the great 
champion for kingſhip and the chouſe of lords againſt Lilburne 


and every other devotee of republicaniſm; ; and the book is. ex 


actly ſuch as might be expected from a bigot contending to 
elevate what his enthuſiaſtic « opponents wiſhed to deſtroy... The 
book is divided into two ſections. In the firſt ſection 
Prynne unde rtakes to prove, that the Lords, though not 
elected by the people, but originating from creation by 
the ron, have an antient and undoubted right to fit and 

vote in Engliſh parliaments. | Upon | "the. ; uppoſition... of 


29 : 


à time of public tranquility, 2 with all. the, parts of our 


| Government in perfect activity, the  affertion, - Which was thu 
propoſed. by Prynne for ſolemn. argument, and which it is 
but juſt to Lay he maintains with vaſt diſplay of learning and 


2 N. : 


Wendet vag, 2 truiſm. Nor eren could Eälburne 9 Untuv 
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tored enthuſiaſm have found a pretence to be hardy enough 
to deny, that under the government ſo exiſting the houſe of 
lords was an immemorial integral and eſſential part of an 
Engliſh legiſlature: and upon ſuch a caſe, all that the moſt 
erudite and profound friends of republicaniſm could have 
colorably urged muſt have been, that the exiſting govern- 
ment was faulty; and that the people, over whom and for 
whoſe benefit it was adminiſtrable, would conſult their inte- 
reſts and happineſs by changing it into a pure republic. But 
the caſe really exiſting, when Prynne thus advanced into the 
field of controverſy, was quite of another kind. A war had 
been long carried on between the king and the two houſes 


of parliament; and during that war the two houſes had 


aſſumed all the royal functions, and had without the 


king legiſlated, even to the extent, firſt of lopping off 


the biſhops from the houſe of lords, and next of aboliſhing 


epiſcopacy with all its appendages and ſubſtituting the preſ- 
byterian form of eccleſiaſtical diſcipline and government; in 


other words, had ſo legiſlated, to the extent of lopping off 
one branch of the houſe of lords and of changing the national 


religion (z). The reſult of the war was, that the two houſes, 


or rather what remained of them, were victorious ; that 


they held the king in impriſonment ; and that they continued 
to carry on the government without him. When therefore 
Prynne firſt publiſhed his Plea for the Lords, the true iſſue 


between him and his opponents was, whether, with the an- 


tient * thus broken down, with a monarchy le f 


(z) See 9. Parl. Hift. 55. 356. 372. & 437- and in Scobell ſee he ariitences 


of the two houſes for 12. June and 2. Aug. 1643. 3. Jan. 1644-5. 23 Aug. 1645. 


0 1646. B 


in 
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in name only, with a houſe of lords conſiſting only of a 
ſmall portion of the peerage, and with a houſe of commons 
curtailed of almoſt half its original members, there was not 
a fair opening for the eſtabliſhment of a new conſtitution ; 25 
and whether under ſuch circumſtances, it would not be more | 
conſonant to the wiſhes of a majority of the people and more 
promiſing of happineſs to the whole ſociety, to compleat the 
deſtruction of the monarchy and to introduce in its place ſome 
form of republic; or at leaſt, whether it was not more fit 
and becoming to take the ſenſe of the people at large upon 
that point through a full repreſentation of them by a new 
election for the purpoſe, than to bind the people in ſo high! 
a matter by the votes of a dwindled houſe of commons and 
of a mere fragment of a curtailed houſe of lords. But in- 
ſtead of meeting all theſe conſiderations; inſtead of enlarg- 
ing, to evince the hazard impolicy injuſtice and cruelty of 
proceeding to the laſt extremity; inſtead of exhibiting the 
ſuperior advantages of our limited monarchy ; inſtead of rea- 
ſoning, to ſhew the practicability of reconcilement with the 
king and his party and of fo renovating the antient conſti- 
tution, and to prove the vaſt preferableneſs, not only of ſo 
proceeding, but of ſo proceeding through the two houſes 
ſuch as they then exiſted ; Prynne takes advantage of the 
unſkilfulneſs of his Lilburnian adverſaries; and conſcious, that 
neither a Harrington, nor a Sidney (zz), had iam 
1 8 Prynne 


(za) It is not meant here to ** to Harrington and 8 as if they were 
both partizans of the republican form of government. They were indeed 
both profound and manly free thinkers and free writers on government. But 
only Harrington was the devotee of republicaniſm; for Sidney, though fo ſtre- _ 

| nugus. 


1 
1 1 
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Prynne for the moſt part ae the true points of the con- 


troverſy. With that view, he draws off the attention of his 
readers, by exhauſting them with hiſtorical proofs of the fact 
of the antient government, which was neither denied nor de- 
niable. Well knowing alſo the devout pre judices, or rather the 
cant, of the time, he ſhelters himſelf, i in a cloud of references to 
holy ſcripture ; in the prophane aſſimilation of the infinite eternal 
and ſupreme omnipotence of the univerſal Creator with the 


ffuctuating and periſhable atoms of human ſovereignty; and 
in preſumptuous argument from the relation between God 


and his creation mankind to that between the petty monarchs 


. 


of the earth and their fellow creatures; ; with the hope, by 
lch unnatural combinations, to delude his readers into the 


4 7 3 


abſurd confideration of our kingly government and our 705 
aße, as if they” were of” divine right, and "indefealible (a (a). 


4614915 ©) iin 12 3 ICU I IT $2: 10 


nous an e of. the Aerts 5 mankind and of e for abuſe- of 
political power, and ſo ſucceſshyl an expoſer of the pretended divinity of n 


COTE 


chicat governments, was partial to a limited and mixed monarchy. See ſection 16, 


10-255! DE 10115 * 


of-his ee on Government. 111 1 l 
SIE 1 If] tlio $35 v3 f 253 56 1 4341 WEL 4 C2 94 ; 
oj manner, in which e argues K the Supreme Author of alt 


chings to Human gorerntnent, is to this effect. Firſt he imputes it as the doc- 
trine of /Lilburne/and his followers; that election of the people is eſſential to the 
making of lawful kings and magiſtrates,  'Then Prynne anſwers this doctrine by 
various reaſons and his third reaſon chiefly conſiſts i in this, namely, that if the 
doctrine was true, it "Rong. follow, 1. that « God papa is no lawful king or - 
ce governor over All the world And creatures init, becauſe not choſen or elected | 
« Hysthe general voice af the creatures and mankind to be King over them:““ 


and 2. that © Jeſus Chriſt himſelf, who is a king by birthright, was not cho- 


« ſen by his ſaints church ſubjects and people, but chuſes them to be his lieges, 
& ſhall upon this account be no lawful king or governor,” 1  pallages es are 


from Pryntle's Plea for the Lords, ed. of 16 9. Page „an and 9. and chere the 


1 


reader wil Hud their! plentifiilly ere wit th references t to the ( Old and New | 
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Nor is he content with this political idolatry : for he takes 
every occaſion of treating popular eled ion and popular con- 


feat in matters of government with contemptuouſneſs (5). 
Having 


(3) Lord Hale was not over d:mocratically eg as his raſh: cenſurer Mr. 
Roger North ſuppoſes ; but on the contrary ſo inflexible in his attachment to the 
monarchical part of our conſtitution, that not only in his Hiſtory of the Pleas of the 
Crown, but in his unpubliſhed collections of law on the Rights of the Crown in 
his own hand-writing, there are paſſages, which, if they have 2 fault, are open to 
remark on that very account. Indeed both the enemies and friends of the Revolu- 
tion ſeem to have been fully aware of this: for the former have appealed to the au- 
thority of his opinions againſt its principles, and the latter have thought it neceſſary 
to obſerve upon certain parts of his writings concerning the hereditary ſueceſſion 

of the crown of England. See « The Hereditary Right of the Crown of England 
Aſſerted, 128. 179, & 221. and the laſt Diſcourſe in Judge Forſter's Crown 
Law. But whatever might be the extent of lord Hale's prejudices in this reſpect, 
dis mind was too philofophically expanded, not to ſee, that the conſent or agree- 
ment of the people was at leaſt a moſt deſirable ſource of political power; and 
that by being founded upon ſuch a baſis, government becomes guarded by the 
ſacredneſs of moral obligation. I he following extract, from the firſt chapter of his 
unpubliſhed manuſcript intitled PxRYAR AToRY Nor ES TOUCHING THE RIGHTS 
or THE Crown, will, it is conceived, warrant this affertion 


4 The right of political government may be conſidered under a double notion.— 
1. Before it is ſettled, or in in fiers. —2. Aſter it is ſettled, or in facto eſe. 


| & x, Before it is ſettled. —It is clear, that no form of government, nor any 
government at all, can challenge any right but by poſitive inſtitution. Man, 
« though he be born ſichjicibilis to man, yet jure naturæ he is ſubject to none in a 

« politic conſideration. It is true, the deſire to perpetuate and preſer ve his own 
© being, and profit it by communion, inclines him to ſociety, and conſequently 
« to government and ſubjection as the bond. But till he ſubje& himſelf he is 
© naturally free. Therefore much leſs. can any farm of government ehallenge a. 
« natural right. It is true one form of - 0109 g. be better in itſelf. Yet 
« all are but of poſitive or introduced original. | 
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Having thus in the firſt ſection almoſt deified the king and 
the peerage, and made the right of both nearly indefeaſible, 
Prynne, in his ſecond, moſt 5 ſtrives to elevate the 
judicature of the houſe of lords into almoſt unbounded uni- 
verſality and ſupremacy both of appellant and other juriſdic- 
tion, excluſive of the houſe of commons and indeed except 
in name of the king alſo. Prynne's manner of attempting 
to prove this offenſive doctrine is curious. He begins with 
compounding the moſt full and extenſive deſcription of the 
judicature of parliament out of many moſt reſpectable 
books, eſpecially the writings of that coloſſus of our law 
lord Coke, whom Prynne like too many others is conti- 
nually deprecia: ing and at the ſame time borrowing from. 
Thus beginning, with attributing the judicature to the 
whole parliament, that i is, the three component parts of king 
lords and commons, in a book profeſſedly written to vindicate 
the excluſive right of two or rather of one of them, may to plain 
common readers ſeem ſurprizing. But theſe are ſoon much more 
ſurprized. Scarce has Prynne ſo deſcribed the judicature of 
the whole parliament, before he gravely informs his readers, 
that the queſtion is, whether this ſupreme judicature of the 
whole parliament reſides in all of the three great comporient 


4 of any government ; yet when a government is once eſtabliſhed, the "DP 5 i 
4 tural juſtice, that requires every man to keep his contract or agreement, binds 
te the ſociety wherein ſuch government is ſettled, and the members thereof, to ob- 
« ſerye that 14 0 82 Wy the government ſtands ſo ſettled.” 


From this extract, it appears, how widely lord Hale differed 185 a on 
the principles of government. It was the wiſdom of lord Hale to render poli- 
tical ſubmiſſion a dignified offering of rational attachment, and the conſcientious 
performance of a moral duty. It was the policy of Prynne | to extort ſuch 8 
miſfion as a fervile tribute from bigoted i 9 5 


+» | N # 
parts, 
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parts, or in two of them jointly, or in one of them ſeparately ; 
and having thus opened the queſtion he inſtantly and poſitively 
aſſerts, that the judicature of the whole reſides in the king 
and lords excluſive of the commons. Nor is this the ſum total 
of the feat Prynne performs ; for after having thus profeſſed 


to convert three into two, he without promiſe or profeſſion, _ 


and by gradual and almoſt imperceptible undermining and 
management, ſo proſecutes the conjuration, as to tranſmute two 
into one. In plain Engliſh, Prynne commences with a flou- 
riſhing deſcription of the judicature of king lords and com- 
mons, proceeds with excluding the commons, and finiſhes 
with appropriating the ſubſtantial poſſeſſion to the lords 
ſingly. The learned proceſs, by which the houſe of com- 
mons is thus eaſed of the ſolicitude trouble and reſponſi- 
bility of mixing in the judicature of parliament, is nearly to 
this effect. He ſtates and argues it as a clear and irrefra- 
gable truth, that till the latter end of the reign of Henry 
the third the houſe of commons did not exiſt, but our Engliſh 
_ parliament conſiſted of king and lords only: and from this 
aſſertion of Prynne, in his Plea for the Lords and in ſome of his 
prior writings, particularly in the ſecond part of his Parlia- 
mentary Writs, may be dated the commencement of the grand 
| controverſy about the origin of the houſe of, commons, which 
was afterwards led by that able aſſertor of the elective branch 
of our parliament Mr. Petyt on the one hand and by the learned 
but bigoted Dr. Brady on the other; for though ſome opi- 
nions of earlier date than Mr. Prynne's writings are to be 
gleaned from the works of former writers (65), yet before his 


(3b) See the reference to them, and the ſtatement of their ſeveral notions, in 
page 3. of Part II. of Prynne's very learned and curious collections on Parlia- 


—_—_ Writs, | 
: diſcuſtion 
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diſcuſſion that ſuhject had not been largely 8 upon, not 
5 minutely and formally examined in a controverſial way. Upon 
this famous and intereſting point as to the time and manner 
of the origination of our houſe of commons, lord Hale (who 
Was peculiarly qualified by his familiarity with the records of 
the kingdom and his ſuperior talent of making the proper 
inference from them ; ; and whoſe knowledge of our law 
and conſtitution is repreſented, even by the invidious and 
tale- bearing recorder of his failings, or rather the un- 
juſt reporter of them, to have been allowed on all hands 
the moſt profound of his time (55), but whoſe modeſty and 
whoſe love of truth always prevented him from obtruding raſh 
aſſertions where conjecture only was warrantable) appears to 
have conſidered the ſubject as too enveloped in obſcurity. to 
admit of much poli pinion (0). But. * was not ſo 
FC 


00 See Mr. Roger Norts's Life «f hi Cog eres is, & 
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£54 (e) Lord Hale's diffidence, « on "the point a as ; to the origin as our Pts ahd | 
che "commencement bf our hbuſe' of Commons, is 'very evident in the volume of 
his] collections concerning the Prcerogative, which the prefacer conſiders as bethg 
what in .the liſt of lord Hale's | pritings in biſhop Burnet's life of him is intitled 
NCEPTA DE Jorreus Coon x. This i it is conceived will ſufficiently appear by 
dhe following extracts from this mianuſctipt volume, "which, though | for the rg 
pant and upon the while in too imperfect 5 i ſtate to bear an en'ire "publication, 
 Fontains;many. 100 of great e e e parliament 
he writes 5 ids ad acts Sl VVV 
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When paflelebt _— or; in | tar TY or in 5 form, i is an inquiry 
« impoſſible! to be clearly diſcovered . partly for that the records of fuch antiquity 
| © are not extant; par YN ed the hiſtory of former times neyer made uy 

« preciſe: diſcover o the f or praftice * of them, as Not Tylpedting, a change 
or alteration, and werke pitting © der the particular deſcription, thereof 3s 

« impertinent. 
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nice and ſcrupulous ; and where his paſſion and prejudice 
prompted, he was daſhing .enough to cut the gordian knot of 
antiquarian entanglement he could not untie, and for that pur- 
poſe ever ready to apply the magiſterial ſword of his dogmatical 
aſſertion. Thus aſſuming, he unheſitatingly takes for his 
logical major againſt all copartnerſhip of the houſe of com- 
mons in judicature of parliament, that before the latter end 
of our third Henry's reign the king and lords were the only 
conſtituent parts of the parliament of England. Next as the 
minor of his ſyllogiſm he as peremptorily inſiſts, that when | 
the commons were admitted into our parliament, or, to uſe 
Mr. Prynne's own language, when the king and lords ſo ad- 
mitted the commons, it was only to ſhare in the exerciſe of 
the legiſlative conſultive and tax-impoſing powers, and not in 
judicature : and that under this limitation the admiſſion of | 
the commons continued ever afterwards. Upon ſuch premiſes, 
the inference of Prynne excluding the commons from all ſhare 


ce impertinent. Hence we have ſome mention of CoNnSILIUM MAGNATUM 
« ſometimes of CONVOCATIO CLERI ET POPULI, ſometimes of CONSILIUM 
| « MAGNUM, ſometimes of CURIA REGIS; which though they ſeem to intend 
al the ſame thing, yet the different expreſſions. nale the thing n 


In a ſubſequent page there is the es. 


* 


« Such bare been the variety of the rights of S within this . 
<« ſo many the viciſſitudes of gain and loſs between the king's prerogative and the 
(4 ſubject's liberty; ſuch are the uncertainty and obſcurity in the relations of hiſ- 
« torians, ſuch the brevity and darkneſs in the. records extant of paſſages of antient 
cc time, eſpecially before the beginning of Hen. 2; that we can but gueſs, what 
« wis antiently the right or form of parliament. We may diſcover, that they 
<« were not as they are now uſed: but what they were we can but uncertainiy 
9 ; A ; Eo TOE | 
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of the judicature would be irreſiſtible : for they could not have 
a ſhare, when they did not exiſt; and if when they were 


called into exiſtence, it was under the reſtriction of not mix- 


ing with the king and lords in judicature ; and if that reſtriction 
was not afterwards yielded or waived to the commons, then the 
fact of our conſtitution was compleatly againſt them in this 
point, and the judicature continued as appropriate to the lords 
after the eſtabliſhment of the houſe of commons as before its 
birth ; and if the commons ſhould be admitted into a partici- 
pation of the judicature, it was to be on the ground of ſome 
cogent inducement to make a conceſſion in their favour. But 
it ſo happens, that the premiſes, upon which Prynne ſo con- 
fidently builds his proud and lofty fabric of excluſive ariſto- 


cratical judicature, notwithſtanding all the ponderous materials 


ſupplied by his antiquarian learning, notwithſtanding all the. 


piles and props of his legal architecture, do not furniſh a ſoli- 
dity of foundation correſpondent with the defiance he ſeems: 
to bid to all contradiction. In truth every inch of his premiſes 
is at leaſt diſputable ; and what he exhibits as the firm entire 
rock of conſtitution, being put to the teſt, proves to.be a diver- 
ified compoſition of very ſuſpicious materials. His boaſted: 


major, that is, the non-entity of the commons in parliament 


before the latter end of the reign of Henry the Third, is ſo far 
from being a clear irrefragable fact, that ever ſince his aſſertion 


was firſt publiſhed, it has been the ſubject of warm and dubious | 
controverſy amongſt perſons the moſt deeply informed; and 


even Lord Hale found his vaſt learning and his ſtrong diſ- 


cernmeut inadequate to diſperſing the darkneſs which envelops 
the ſubject. Nor though the commencement of county and 
borough repreſentation in the reign of Henry the Third ſhould: 
be conceded, would Prynne s dogma, making the houſe of 

lords 


R E | Hrxxill 
lords before the forty-ninth of Henry the Third the only con- 


ſtituent part of parliament beſides the king, be a neceſſary 
conſequence. It would ſtill remain to prove, that the perſons 
ſummoned to and compoling parliament at a more early period 
were a houſe of lords, in the form in which that houſe with 
ſome little exception was in Prynne's time and ftill is conſti- 
tuted: that is, not as more antiently was the caſe, an aſſembly 
of feudal territorial barons, an afſembly of barons by tenure of 
lande, but an aſſembly of 7:14/ar barons, an aſſembly of peers 
poſſeſſing ber ſona titles of honour : and it is poſlible, that on a 
deep inveſtigation into that point, the houſe of lords, as the 
peerage was conſtituted in Prynne's time and now exiſts, would 
appear to be ſcarce ſo antient as the time, to which Prynne 
thus zealouſly endeavours -to poſtpone the origination of the 
houſe of commons. Nay, even proving the peerage to be im- 
memorially the fame as it now is would not quite ſubſtantiate 
Prynne's aſſertion: becauſe on his part it would be further 
requiſite to ſhew, that the houſe of lords, as it ſubſiſted before 
the forty-ninth of Henry the Third, was compoſed of lords or 
greater barons only, and not mixed with the ordinary tenants 
in capite of the crown; the contrary of which is admitted by 
Prynne's ſucceſſor in the argument againſt the commons Dr. 
= Brady (dd), though in reſpe& to monarchical government the 
latter was. both more high flown-and arbitrary and more ſteady 
in his notions than the former. Nor as to. Prynne's minor, 
namely, the reſerve of judicature to the king and lords, when 
the commons were admitted into parliament with a con- 
tinual uſage conformable to that reſerve, is the matter leſs 0 con- 
teſtable. The record of ſuch a reſerve in excluſion of the com- 


(dd) SceIntroduQ. to Ong: S Anſwer to Petit's Right of the ms Aﬀerted.” 
m 2 | ; „ 
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mans is wanting. Uſage aſt therefore be the 8 Eut 
the antient uſage relied on by Prynne is liable to the objection 
of his applzing that exerciſe of judicature to the houſe of lords, 
which, as we ſhall preſently fee, Lord Hale and others attri- 
bute to a council of the king in parliament diſtin& from lords 
and commons and boating to both. It is alſo counteracted. 
by inſtances of exerciſe of judicature y the king lords and 
commons concurrently. Indeed Prynne himſelf writes, as if 
he was conſcious of the feeblenefs of the ground, upon which 
he aſſerts the excluſion of the commons from all copartnerſhip 
with the king and lords in judicature: for in one part of his Plea- 
for the Lords he adds as an exception, where, on the exerciſe 
of the extraordinary judicature of parliament by bills of attain- 
der or bills to reverſe acts of attainder, the king and lords con- 
defcend to aſk, or, to uſe the proud language of Prynne, are 
pleaſed to require the concurrence of the commons; which ex- 
-ception he adroitly introduces to anticipate one great claſs of 
precedents-againſt his appropriation of judicature to hs king and 
lords; but which ſeems almoſt tantamount to fayin g⸗ that the 
judicature belongs to them only except where it is exerciſed 
by them and the commons jointly, and conſequently of itſelf 
tends very much to enervate if not to deſtroy. his own doc- 
trine. Thus ſtated,. Prynne's Plea for the Lords appears a 
very offenſive and unwarrantable attempt, to exalt the judicature 
of the lords into an extravagance of latitude, and into an entire 
independence both of the king and commons. Upon this 
view alſo of the book compared with Prynne's former deeds. 
and writings, there ariſes a ſtrange picture of verſatility change» 
ableneſs and inconfiſtence. Some time before 1647 Prynne 


Was noted as the individual, who had been N puniſhed 
a8 
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as the defamer of the king and court; who had been er | 
tortured and disfigured by a ſtar-chamber juriſdiftion of a 
limited and bor dns kind; who had been a chief cauſe of 
extirpating that juriſdiction; who had been recently emanci- 
pated from a ſtar- chamber ſentence of perpetual impriſonment, E 
and almoſt fainted by the guſt of popularity; who had often 
amplified on the rights and liberties of the people of England, 
and chanted upon our magna charta and the petition of right 
and other ſuch ſtatutes as fundamental laws of the country (e); 
who had aflerted / the ſovereign power to be in the houſe of 
lords and houſe of commons coNJUNCTLY,. and had vindicated : 
them for governing without the king; and who had denied 
the right of the King to a. negative voice in parhament, aud 
had inſiſted on the right of the two houſes to legiſlate and to + 
give judgment (g, not only without him in his abſence, but 
even againſt his conſent when he is preſent. But in 1647 we 
ſee the ſame Mr: Prynne, almoſt idolizing king and nobles ; 
contemning popular voice and popular election; depreciating - 
and degrading the houſe: of commons; ſtriving to exclude - 
them from all ſhare of judicature in parliament; endeavour- 
ing to appropriate the whole judicature- of parliament to the 
houſe of- lords; - ſtruggling, to avoid magna charta and other 
ſtatutes unfavourable to ſuch an appropriation ; and ſeeking to 
eſtabliſh an 11 ſtar- chamber with unlimited independent” 


(e) See Prynne's W againſt Ship 0 4 his. 888 5 
5 Power of Parliaments. . | 


1 See Pryane 8 Sovereign Power of: Parliaments and Kingdoms. 


(g) See Part II. of Prynne's ig Power of. Parliaments and Kingdoms, | 
page 73. | 
and 
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and /upreme juriſdiction both criminal and civil and both origi- 
nal and appellant ; and ſo aiming to put all the juriſdictions of the 
kingdom, not only under the controul, but at the entire diſpoſal 
of an hereditaryariſtocracy. However it is not intended by theſe 
ſtrictures upon Mr. Prynne to deny to him his proper merits. 
It is neceſſary to guard, both againſt too caſy a credence of his 
repreſentations of the judicature of the lords aud againſt the 
influence of his opinions as a lawyer upon that ſubject and 

otherwiſe; and for that purpoſe it is fit, that his faults and 
blemiſhes as a writer ſhould be in ſome degree e:hibited. 

Such precautions are more ſtrongly called for; becauſe 
throughout his legal writings he is continually carping at that 
great oracle of our law Lord Coke with a very diſguſting 
cCoarſeneſs; and it is ſometimes a faſhion to countenance 
Prynne in ſuch licentious diſreſpect. At the ſame time 
it is but juſtice to him to acknowledge, that his contributions 
to the elucidation of our law and hiſtory, more eſpecially in 
points relative to our government and conſtitution, are very 
numerous and important; that his laborious collections from 
records and other the beſt ſources are highly valuable; and that 
his remarks and inferences, though frequently disfigured by 
the ungovernableneſs of his bigotry and of his outrageous pre- 
judices, and ever to be received with peculiar caution, evince 
great force of intellect, and often adminiſter vaſt aid to the 
moſt ſober and profound i inquiry. 


We now come to the a or rather to the more 
material occurrences relative to the judicature of parliament 
after that ſudden and ſurprizing return of the antient Engliſh 


government. 


IHE 


PREFACE _ 7; 


Tre famous General Monk duke of Albemarle, havin gat firſt 
condemned the expulſion of the reſuſcitated long parliament, and 
ſo ated as to contribute to their reſumption of authority for the 
third time, at leugth under a concurrence of favourable circum- 
ſtances maneuvred that deſpiſed fragment of the houſe of com- 
mons elected for the laſt parliament of Charles the Firſt, or 
as it was infultingly called the rump-parliament, into paſſing: 
an act for ſelf-diffulution aud at the ſame time for generating a 
_ parliament in the large ſenſe of the word: the bill, which: 
they paſſed for theſe purpoſes the laſt day of their fitting, being 
not only for diſſolving the parliament which began in Novem- 
ber 1640 and for holding a new parliament on the 25th of 
April 1660, but having a clauſe, which in effe& declared, 
that the fingle actings of this ſhrunk houſe of commons, ex- 
torted by the preſſing neceſſities of the times, were not in- 
tended in the leaſt to infringe upon the antient right of the 
houſe of peers to be a part of the parliament of England (i). 
In conſequence alſo of this laſt ac of the long parliament, a 
new houſe of commons was aſſembled, with ſuch a confluence 
of royaliſts and preſbyterians, as, with the aid of the army 


(ii) Journ. Comm. 16. March 1659-60. in the afternoon. General Monk ob- 
tained the act for diſſolving the Jong parliament and calling a new one, firſt by 
concerting the meaſure with the preſbyterian and other members who had been 
ſecluded juſt before the death of Charles the Firſt, and then ſuddenly ſending a mi- 
litary force to ſeat them in the houſe of commons, where they conſtituted ſuch an 

apparent majority, that the violent members of the oppoſite. party immediately: 
auitted the houſe, and left the new comers, with the moderate members that re- 
mained, to act in their own way. See Skynner's Life of Monk 234. to 243. and 
Whitelock's Memorials, ed. 1732. p. 696. The reſolutions, which followed this. 
new organization of the houſe, and ſhortly produced a new parliament with the 
reſtoration, are in the Journals of the Commons for the 2 1ſt of February 1659-60. 


under 


Dax 


.' 
TY 
N 

1 

1 

þ i7 * 

1 

5 

» 
11 
14 
1 

1 
THI 

© ag 

x 

7.8 

4 4 
136 

4 TY : 

3:4 

7 
97 
34 

* 

| 
— 17 
if 
14 

"4 þ | 

- + Fi 
} $f 

Il 
F'v 

f 14 

| J 

thi 

I 
? 
= 
_ +4 
i * $815 
++ 4 
48 
o f | 
1 
1 
„ 
1 7 
1 
OY 

"tY 4 
* wu Py 

N 4 
4 is 
14 „ 
1 40 
il 1 

1 

j 

. : 
o 7 * 
:\i RK 
* * . 
1 11 

169 

14 | 

1 

44 
th 1 

I ' + 

3 
Ln!!! 
Li : 

_ 

{$1 

: iz: 
[ ! 4 i! 
"4, 38 
14 

t j f 
ly N 
1 
. 
4 : 

* 

4 8 
al\ f 
i f Y 
"4 7 
r 
[1 $ 14 

; 
. 

1 

. 

J 

1 
| "4 15 

z 4 

| 7 
91 
1 ö 
1% 

14 
fs] 
. 

F 
* 
— 
1 


eUni r R E r A C . 


under General Monk and of the navy under Admiral Montagu, 


ſtifled. both independeney and republicaniſm, and ſo inſtanta- 
neouſly led firſt to the formation of a houſe of lords, and next 
to the compleat reſtitution of the mouarchy by the concurrent 
votes of the two houſes. The operation to this effect was in 
the manner ſimple: for the commons aſſembled on the day 


appointed by the writs of election; and on the ſame day the 


peers, under the encouragement of the before- mentioned 


- acknowledgment of their antient right, and by a ſort of con- 


.cert with Monk and the few others who were the main- 


ſpring of; the whole movement, met at the place they 


formerly occupied, and ſo, as if they had been ſeverally ſum- 
moned, formed a houſe of lords; and then, upon invitation 
from both houſes, King Charles the Second returned from 
abroad, and placing himſelf at their head compleated the par- 
liament, with no other objections to its regularity, than thoſe, 
which the imperious neceſſity of the caſe rendered unavoid- 


able (E). 5 
Tuus 
) The objections to the convention parliament were the defect in not ſum- 

moning the peers, it's originally meeting without royal authority, and the provi- 

ſional indiſſulubleneſs of the LONG parliament under the famous act of Charles the 

Firſt, according to which it was privileged from diſſolution and prorogation except 
by ſtatute made for that purpoſe, and both houſes in the mean time were to be 
only adjournable by themſelves. Of this latter objection full advantage was taken 
in a pamphlet, entitled “The Lor Parliament Revived.” In the title page it 

18 dared i in 1661; but it was in fact publiſhed about November in the preceding 

year. According to the title page it was by a Mr. THOMAS PRHTTIPSs. But 

the avowed author was Mr. WILLIam DRAKE a merchant, who had ſuffered in 
the cauſe of royalty, Previouſly to this pamphlet Mr. Prynne had attempted to 
prove the diffotution of the long partiament by the death of K ing Charles the Firſt 

Sy whom it was called: and this pamphlet conſiſts chiefly of an anſwer to 

| | : „ 
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Tuvs, phoenix-like, burſting from the aſhes of the finally 
defunct hong parliament, what is called the convention and healing 
parliament of Charles the Seccnd rapidly became as perfect, 
as the nature of the caſe would allow, by his preſence in the 


houſe of lords for the firſt time on the firſt of June 1660 69. 
n | But 


Mr. Prynne. The pamphlet gave great offence : and Drake acknowledging himſelf 
the author, he was impeached by the commons. But the lords, apprehending that 
parliament would be diſſolved too ſoon to allow of bringing the caſe to judgment, 
ordered the king's attorney general to proceed againſt Drake in the king's bench, and 
all that was done further by the lords was appointing a committee to examine him 
to diſcover, who were the authors and contrivers of the book. See Journ. Dom. 
Proc. 6. 19. & 20. Dec. 1660. & 22. Parl Hiſt. 16. & 39. The book in point 
of legal argument was reſpectable. But it was very ill timed, and conſidered as 
dangerous on account of its tendency to unſettle what had been ſo recently ad- 
juſted by the convention parliament. There was a ſuſpicion, that the book came 
from ſome lawyer. However Drake was very poſitive, in taking all the reſpon- 
ſibility of it to himſelf, and in aſſerting that he had no help but from Lord Coke's 
writings. The book is reprinted in the Appendix to vol. 23. of the Parliamentary 
Hiſtory. The writer of this preface is in poſſeſſion of three different anſwers to 
it. One is entitled « The Long Parliament twice Defunct;” a ſecond, © An- 
« other Word to the Purpoſe againſt the Long Parliament Revived at a 
| 95 28 The Long Parliament is NOT © ring 95 | 


- - 


(7) See Journals of both houſes for that day, and 22. Parl. Hiſt. 336. Still 
however the judges had not joined chemſelves to the lords. Therefore the lords 
iünſtructed the lord chancellor to move the king for writs to the judges to attend 
the houſe as aſſiſtants. Journ. Dom. Proc. 4. June 1660. As to the epiſcopal 
part of the houſe of lords, it was not reſtored during the convention parliament. 
The office of archbiſhop and biſhop had been aboliſhed, by an ordinance of the 
lords and commons made the gth of October 1646: and by the fame ordinance 
the lands and poſſeſſions of the different ſees were veſted in truſtees for the uſe 
of the common wealth. The ordinance is at length in Huſband's Collections 
922. and begins with profeſſing to provide for the debts of the kingdom from a 
War, which the 9 e as _— promoted by the epiſcopal order 

| | and 
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But the convention parliament, having compleatly adjuſted 


the reſtoration, to atchieve which it was chiefly formed, was 
diſſolved at the end of the ſame year: and probably one reaſon 


for ſo early a diſſolution was an eagerneſs, to do the utmoſt 


towards obviating the poſſibility of objection to their proceed- 
ings, by the confirming act of a parliament ſummoned accord- 
ing to all the ſanct.ons and forms of the autient conſtitution. 
Whilſt, however, the convention parliament continued, enough 
paſſed to ſhew, that the lords were not in the leaſt unmindful, 
either of the acceſſions to their judicature during the civil wars. 
and the government by the two houſes, or of Mr. Prynne's wide 
aſſertion of the judicative claims of the peerage in his Plea for 
the Lords. Writs of error returnable in parliament would of 
courſe have fallen under the conuſance of the houſe of lords: 
for it was not likely, that writs framed immediately after the 
reſtoration ſhould be otherwiſe than according to the habit, 
which had prevailed long before the calling of the long parlia- 
ment, that is, ſhould be framed: otherwiſe than in effect 
to commiſſionate the lords fingly. But it doth not appear 
that any writs of error were returned during the convention 
parliament. There was full opportunity, however, in other 


and their adherents and dependants. The convention houſe of commons was very 


full of preſbyterians. Probably therefore it was deemed moſt prudent to poſtpone 


introducing the biſhops into the houſe of lords, till a houſe of commons more 
favourably compoſed ſhould be ſitting. Such a parliament was ſoon formed: for 


the convention parliament was diſſol ved 29. December 1660, and the next parlia- 


ment of Charles the Second firſt met 6. May 1661; and having been prorogued 
30. July following it met again 20. November ; and then the ſpiritual lords re- 
ſumed their tation in the houſe of lords; the king making a ſpeech, the firſt 
ſentence of which adverts to this reunion of the ſpiritual lords with the temporal 


peers, as an event he had long deſired, and as reſtoring parliaments to their prĩimi- 
tive luſtre and integrity. Journ. Dom. Proc. 20. Nov. 1661, 


reſpects, 


r * * GCS - vel 


reſpects, for exerciſe of judicative power by the houſe of lords: 
for not only ſeveral petitions of appeal from decrees of equi- 
ty (mn), but numerous petitions of original complaint (a) be- 
tween party and party, were addreſſed to them. Nor did the 
lords heſitate about undertaking either ſpecies of juriſdiction. 
On the contrary, the lords appear, ſo far as the occaſion pet- 
mitted, to have made judicial orders in as great a latitude 
and with as little ſcruple about the competency of their houſe, 


as was done between the commencement of the civil war and 


the ordinance for aboliſhing the monarchical and ariſtocratical 
branches of our government. In other words, the Journal of 
the lords ſhews, that throughout the convention parliament 
they acted, as if there was an unbounded juriſdiftion inherent 
to the peerage, and as if the houſe of lords was a forum for all 
ſorts of cauſes, with no other limitation than ſuch as their 
own choice and moderation for the time ſhould preſcribe. 


So jealous alſo were the lords of the leaſt approach to 2 805 


(m) For 2 caſes, ſee Veale's caſe Journ. Dom. Proe. 22. is 1660. | 


Dacre v. Mayo ibid. 23. July poſt meridiem 1660. Carey v. Cromwell ibid. 24 
Aug. and 5. Dec. 1660. & Rodney v. Cole ibid. 4. Sept. and 20. Dec. 1660, 
and for excheguer, ſee Flanſhaw v. Impey ibid. x1. Dec. 1660. | 


(2) The Journal of the lords for the convention rorliantons is full of petitions 
to the houſe of lords relative to lands and offices and to other civil matters, and 


of orders by the lords upon ſuch petitions ; and ſome of thoſe orders forbid wafte, | 


and others change the poſſeſſion of eſtates and offices. One of the orders is on 
a petition claiming title to the Iſle of Mana. In the caſe of the peerage of 


Sandys of the Vyne a petition of claim was addreſſed to the lords, and they with- 
out waiting for a reference from the king decided for the claimant. For this 


latter cafe, ſee Journ. Dom. Proc. 4. May 1660. Some allowance, however, for 
the exceſs in the judicial orders of the lords during the convention parliament, 
ſhould be made in OO of: the emergency of the-time, 


x | nerſhip 


. 


„ r 
nerſhip in this extended judicature, that (o), the commons 
having come to ſeveral reſolutions for ſeizing the perſons aud 
eſtates of the ſurvivors of thoſe who ſat as judges upon Charles 
the Firſt, and having deſired the concurrence of the lords, the 
latter, though Prynne the enthufiaſtic aſſertor of their claims 
in their utmoſt latitude was at the head of the members ſeut 
by the commons, objected to the votes brought up with blanks 
left for inſerting the lords before the commons; and at a con- 
ference between the two houſes explained the reaſon to be, 
that ſo joining the two houſes in thoſe votes intrenched upon 
the antient privileges of the lords, as having the judicature of 
parliament ſolely in their houfe. Nay, fo precipitated were 
the lords by their eagerneſs to ſecure their claim of an ezclu- 
ſive judicature, that they ſingly made an order for ſecuring 
' thoſe who fat in judgment when Charles the Firſt was ſen- 
tenced to death, and as a ground of the order molt incorrectly 
| ſtated the order to proceed on a complaint of the commons. 
Had the commons imitated the raſhneſs of the lords in thus 
unneceſſarily ſtarting the point of judicature during the very 
criſis of the reſtoration, and yielded to the call of reſentment 85 
for thus unwarrantably ſtating the commons to have made a 
complaint for decifion, when in truth they had propoſed to the 
lords a reſo/u/1on for concurrence, a fatal rupture between. the 
two houſes might have enſued ; and the newly-regenerated 
houſe of lords might once more have ceaſed to exiſt ; and it is 
poſſible, that the reſtoration of monarchy might have been at 
leaſt poſtponed. But the convention houſe of commons had 
amongſt its members many perſons of great wiſdom temper 


(o) Journ, Dom. Proc, 18, May 1660, a 
and 
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and experience; and amongſt others were lord chief juſtice 
Hale, then a ſergeant at law and one of the repreſentatives for 
Glouceſterſhire, and Mr, Heneage Finch afterwards. lord 
chancellor Nottingham; and the conduct of the houſe of 
commons on this occaſion was ſuch, as might be expected 
from the influence and advice of ſuch perſons. The com- 
mons were not betrayed by pride into the extremity of unſea- 
ſonable quarrel; nor, whatever aid Prynne, who was one of 
their own body, was tempted to give to the claim of excluſive 
ariſtocratic Judicature, were they nad by the preſſure cf 
the moment into acquieſceace in an exceſſive pretenſion. At 
a Conference with the lords (p), which was managed on the 

part cf the commons by Mr. Anneſley afterwards Earl of 
Ang! eſey, they affect ngly ad verted to the diſtempers for many 
years and to the importance of healing meaſures: they calmly 
repreſented the miſtatement and irregularity of the lords in 
their proceedings: and they firmly refuſed io admit the judi- 
cature of the lords ſo largely as they had aſſerted it: but at the 
ſame time explaining how foreign it then was to raiſe the 
point of judicature, they prudently declined to engage in diſ- 
puting it at a moment ſo improper, The reſult, therefore, of 
an overeagerneſs on the part of the lords to eſtabliſh their 
elaims of judicature, 1 in the extent of the extravagant practice 
during the firſt nine years of the long parliament, and accord- - 
ing to the vaſt latitude of Prynne's Plea for the Lords when 
their houſe verged to ſuppreſſion, was a proteſtation of the 
commons againſt the pretenſion of excluſive judicature, in- 
ſtead of a conceſſion in its favor. In effect it was a. fulb 


(p) Journ Dom. Proc. 22. May 1660. | 
notice: 


xelv T . 

notice to the lords, that the commons did not approve the 
practice, into which the lords had latterly fallen, but meant 
to try the point of judicature with the lords at the proper 
ſeaſon. Nor, as events ſoon afterwards occurred and as will 
preſently appear, was that ſeaſon at any great diſtance. | 


TRE ſecond parliament of king Charles the Second was 
aſſembled in May 1661: and it might very well be called the 
ſecond long parliament; for it had fixteen different ſeſſione, 
and continued nearly eighteen years, it not being diffolved till 
January 16782 9. | 


IT is to this ſecond parliament of king Charles the Second, 
that we are chiefly to look for diſputes between the two houſes 
about the right of parliamentary judicature. 


In January 1666-7 (5p), there was buſineſs before the 
lords, which was very near furniſhing occaſion to contro- 
verſy about judicature: for when the bill, for erecting a judi- 

cature to determine differences touching houſes deſtroyed in 


(pp) The appellant judicial buſineſs of the lords, between May 1661 450 
Jan. 1666 7, appears to have been little. Their Journal only notices four 
writs of error, and fix or ſeven caſes on petitions of appeal. It is obſervable alſo, 
that on the order of the lords in one of the appeal caſes there is a proteſt of the 
biſhop of Lincoln. See the caſe of Roberts v. Wynne, Journ. Dom. Proc. 29. 
Nov. 1664. The order of the lords remitted the caſe to the lord chancellor, to 
make a decree according to equity, though there be not any precedent in the caſe. 
The biſhop's proteſt objects to this, not only as encouraging an arbitrary power 
in chancery, but from a fear that the commons might conſtrue it an extenſion 


of judicature by the lords, more * as Mr. Roberts one of the parties was 
a member of the lower houſe. 


the 
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the great fire of London, came from a committee of the 
lords (q), it was propoſed to annex a clauſe giving power of 
appeal to the king and lords in parliament from the ſentence of 
the judges. But this clauſe was rejected; and ſo all provo- 
cation to quarrel was in this inſtance avoided, though many 
of the lords appear to have had no wiſh of declining the chal- 
lenge of diſcuſſion, twenty-nine peers deſiring leave to proteſt 
if the clauſe ſhould be thrown out. | 


However, about the * time there corn a difference 
between the lords and commons, which in ſome degree 1n- 
volved the point of judicature. The preſent Earl of Peter- 
borough's anceſtor Lord Viſcount Mordaunt, or, as his title 
of Viſcount is given in Dugdale's Baronage, Lord. Viſeount. 
Avalon, having been impeached by the commons for certain 
miſdemeanors, the managers of the commons, when the trial 
came on (7), objected to his ſitting within the bar of the 
| houſe of lords, and alſo to his having counſel. But the 
lords, after the report of a committee (5) to ſearch for prece- 
dents, reſolved both points in his favor. The commons after a 
conference acquieſced in the having counſel. But they 
ſtood (t) upon having Lord Mordaunt at the bar, in reſpe& - 

that it might intimidate the witneſſes to ſee the accuſed mix-- 
ing with his peers as if he was not under trial, and that the 


(4) Journ. Don Proc. 23. Jan. 1666-7. 
„ 1666-7: 
(s) Ibid. 28. Jan. 1666. 
(t) Ibid. 31. Jan & 4. & 7. Feb, 1666-7. 


manner 


evi ee 

mater of a lord's appearing at his trial was ſettled in the 
Earl of Middleſex's caſe ; and the lords after a ſecond con- 
ference not yielding, but citing the biſhop of Landaff's caſe 
in the 18th of James and that of the Earl of Stamford in 
1645, the commons defired a fre: conference on the matter. 
A free conference was accordingly granted and at it the Earl 
of Angleſey and other managing lords, under an inſtruction 
from the houſe, reminded the commons of the parliament 


Toll of 1. Hen. 4. as an acknowledgement by the commons 
themſelves, that judicature in parliament b:longed NL 70 
_ the houſe of lords (u), and thence reafoned it as an impro- 
priety to conteſt -with them on the rule and forms of their 
proceeding. Upon this, Sir Robert Atkins and the other 
managers of the commons explained, that they were not in- 
ſtructed to diſcourſe on a point ſo unexpected as the claim 
by the lords of the ſole judicature of parliament. When the 
commons were informed of the particulars of the conference, 
they refolved to deſire a further free conference with the 
lords, and reſerred it to Sir Robert Atkins and ſome others, 
amongſt whom was Mr. Prynne, to prepare an entry for the 
journal of the houſe in aſſertion of the proceeding as to the 
laſt free conference. But on the next day the king pro- 
rogued the parliament till the 10th of October it 815 
| | and 
(4) Journ. Dom. Proc. 7. Feb. 1666-7. But in the Journal of the 1 5 
of ſame day their managers ſtate the lords to have inſiſted that judicature was 
only in the KING and Ep and that on that point they might deny the commons 


a conference. 


(w) An extraordinary circumſtance occurred before the day to which the par- 
Jiament was thus prorogued. The Dutch fleet having entered the river Medway 
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and ſo both this n of Lord Mordaunt and the ant 
about the form of proceeding and about the incidental point bf 
judicature terminated, and as to the impeachmetit itſelf i it was 


never reſumed, 


I In the ſeſſion of parliament, which commenced 10. October 
1667, there ſoon aroſe a difference between the two houles, on 
a meſſage from the commons to the lords impeaching the 

famous Earl of Clarendon of treaſon and other crimes gene- 
| rally, and defiring to have him committed; the lords declining - 
to commit till the articles were (x) exhibited, and after a.ree 
conference reſolving againſt it. But Lord Clarendon's going 
abroad changed the impeachment into a bill for baniſhing (xx). 
Nor doth anything relative to the 2 of the claim of ſole 


— deftroyed 3 king's ſhips, there was a _ 3 ; and the king was in- 
duced to convene parliament before the day prorogation. But the two houſes ſat 
only a few days; and the parliament was again prorogued to the xoth of October. 
Lord Clarendon, then upon the verge of being driven out of office, thought con- 
vening parliament before a day of prorogation clearly illegal, though on adjourn- 
ment he admitted it to be otherwiſe. He ſtates Prynne's being carried privately 
to ſatisfy the king, that on an emergency he had power. Lord Clarendon adds, 
that.Prynne's judgment, which in all other caſes the king did enough undervalue, very 
much ape RN tuhat be had very much a mind . Clarend. Contin. * 


* (#) Journ, Dom. Proc. 12. 13. 14. 19. 20. 21. 2 22. & 29. Nov. & 2, Dec. 
1667 See further 1. Grey's Deb. 6. 


(er) When this bill paſſed the lords, a very ſtrong and able proteſt againſt it 
was entered by the Efe Sirafford; and in this proteſt it is obſervable, that the 
 bouſe of lerde is ſtiled the nronxs r court of judicature i in the kingdom. Journ. 
Dem Pros: 5 , 
oy 0 N judicature 


, wevii Er A ek. 


judicature by the lords appear, except that one reaſon, in a pro- 
teſt of the Earls of Bridgewater and Angleſey and Lord Chandos 
againſt granting a / ce conference to the commons, objects to 
ſuch a conference, that JUDICATURE 7s ENTIRELY with the 


Lor ds, and therefore that it is their office to give the rule (y). 
| - ANoTHER 


] About the ſame time with the proceeding againſt Lord Clarendon, x com- 
mittee of the houſe of commons had been appointed to inquire into ſome infor- 
mation the houſe had received of innovations in trials for life and death and of re- 
ſtraints put upon Juries. Journ. Dom. Proc. 16. 21. & 31. Oct. & 7. 11. I2. 
15 & 18, Nov. & 3. & 7. Dec. 1667. This committee (amongſt whom were 
Mr. Vaughan afterwards bo lord chicf juſtice of that name, Sir Robert Atkins. 
_ afterwards firſt lord chief juſtice of the common pleas and then lord chief baron, 
Mx. Solicitor General Finch afterwards lord. chancellor Nottingham, and Mr. 
Prynne) made a long report touching reſtraints upon juries, particularly by lord 
chief Juſtice Keeling in ſeveral cauſes. The report concluded with ſeveral reſo- 
lutions againſt him, namely, that the proceedings of the chief j uſtice in the caſes 
reported were innovations in the trials of men for their lives and liberties; that he 
had uſed an arbitrary illegal power, which was of dangerous conſequence to the 


lives and liberties of the people of England, and tended to introducing an arbitrary 
government; that in the place of judicature the chief juſtiee had undervalued 


vilified and contemned magna charta; and that he ought to be brought to condign 
puniſhment. Ibid; 11. Dec. 1667. The debate upon this report is in 1. Grey's 
Deb. 62. & 63. an@ there it appears, that the chief facts imputed to him were 
fining grand juries for not finding according to his direction, threatening petty 
juries into verdicts, and calling magna charta when cited to him magna fart. 
He was heard in his defence againſt the report. His defence as. to fining juries 
was, that the judges held them finable for not doing their duty; and that he had 
only fined where there was actual miſbehavior. As to magna charia, he ſaid, he 
did not remember his words; but that whatever his words were, they were in 
anſwer to ſome impertinent citation of magna charta and not in ſcorn of it: and that 
it he did uſe the words imputed, he confeſſed it's being improper. This defence was 
ſo ſucceſsful, that the houſe immediately reſolved to proceed no further againſt him. 
But they previouſly reſolved, © that the practice of fining or impriſoning of jurors 
is illegal, and they immediately afterwards ordered in a bill to declare to that 
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* Anornes caſe, in which judicature as between the two 
houſes became the ſubject of conſideration, occurred ſoon after 
the impeachment of Lord Clarendon, It aroſe on petition to the 
commons from a Mr. Fitton, complaining of ſome exerciſe of 
juriſdiction by the lords (z): and on a report of the caſe from 
a committee that the matter of juriſdiction was fit to be argued 
at the bar of the houſe of commons, the houſe appointed a day 
to hear it accordingly, and at. the ſame time appointed a com- 
mittee to inquire into precedents in caſes of a like kind; and 
amongſt the committee were named, Sollicitor General Finch 
Fa lord chancellor Nottingham, Mr. Serjeant Maynard, 
Mr. Vaughan afterwards lord chief juſtice, aud Mr. Prynne; 
and the three latter were deſired to take ſpecial care in the buſineſs. 
What was the preciſe nature of this caſe of Mr. Fittan, is not 
ſtated in the journal of the commons or inthe printed account 
of the debate. But from various entries in the journal of the 
lords the ſubſtance of the caſe appears on the whole to have 
5 to this . Mr. Fitton and three others had been 


Steck. See 8 Dom. 1 13. Dee. 1667. & 2. Greys Deb. NY 

this bill there was much pfoceeding ; but it never paſſed into a law. 45 
ſoon after this attack of lord chief juſtice Keeling, the famous habeas corpus caſe 
of Buſhell, who with eleven otherjurors was fined at the Old Bailey for acquitting 
two. priſoners againſt evidence and the direction of the court in matter of law, pro- 
duced a deciſion of the court of common pleas, againſt the legality of ſo fining 
jurors, with ſach a profound and elaborate argument from lord chief juſtice 
Vaughan. on delivering the court's opinion, as operated in a way equivalent to a 
declaratory law. See Vaughan's Reports 135. to 158. and the arguments of coun- 
ſel in Buſhell's cauſe in x. Freem. 135. See further 2. Hal, Hiſt, Pl. * 1 8. to 
161. and the able notes of Mr, GS the amen editor. 


(z) 12. Dec. 1667. Journ. Canin, s 21. . 22, Feb, & 3 March 1667-8 
2 Greys Debates: 90. & 100. e | 
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Krmerly piegecded againſt before the lords for eontriving int 
publiſhing a libel upon Lord Gerard of Brandon ; and the Jords! 
in July 1663 (a) had ſentenced Fitton in a fine of { 500. to 
impriſonment in the king's bench priſo? till he ſhould produce 
Abraham Granger whoſe name was to the libel, and to find 
Tecurities for good behavior during life, with direction to the 
chief juſtice of the king's bench to take ſuch ſecurities. Under 
this fentence in a cafe at leaſt mixed with privilege, Fitton, 
notwithſtanding a prorogation of parliament, which confeſſedly 
terminates impriſonment by the houſe of commons in privilege 
cafes, ſtill continued in priſon ;- and one William Carr, on his 
owning the fame libel and his having diſperſed it, had been re- 
cently adjudged by the lords (5) to pay a fine of { 1co0. and to 
impriſonment in the Fleet during the king's pleaſure and to 
the pillory. Being both thus impriſoned by the lords, Fitton 
and Carr reforted by ſeveral petitions to the commons (c) for 
relief. A committee was appointed upon Carr's petition as 


well as upon Fitton- s. However no report appears to have been 
ever made upon the petition of Carr, and what became of his 


caſe is not mentioned, except that three years afterwards he 
publiſhed a relation of it and of his ſufferings with a plea againſt 
the juriſdiction of the houſe of lords. But Fitton's petition 
was reported upon as fit for ſolemn argument at the bar of the 
houſe of commons as to the juriſdiction: of the houſe of lords, 
and was ordered to be argued accordingly in the manner before 


(a) Journ. Dom. Proc. 27. June, & 9. & 15. a ho : 
(6) Journ. Dom. Proc. 15. 18. & 19. Dec. 1667. 


(e) For Fitton's Petition ſee Journ. Comm. . 2667. & br Carr's 


This: 17. Dec. * 21. Feb. & 16. n 1667-8. 
5 mentioned. 
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mentioned. It appears alſo, that the caſe was argued at the 
bar of the commons (4) by Fitton's counſel Mr. Offley, 
who faid ſome ſtrong things againſt the juriſdiction of 
the lords, but is reproached with having ſo cloſely borrowed 
from a prior argument of the Collicitor General Finch after- 
_ wards lord chancellor Nottingham at the bar of the lords, 
though in what caſe is not mentioned, as to have induced the 
latter to leave the commons. When the argument was over, 
the debate was adjourned for a week. But the journal of the 
commons is filent as to any further proceeding upon the caſe. 
Probably this caſe became abſorbed in the conſideration of the 
great caſe, which almoſt immediately followed, and brought 
the two houſes to a direct iſſue on one great branch of the ju- 
riſdiction claimed by the lords but denied by the commons: or 
perhaps the commons thought this caſe of Fitton and that of 
Carr too much mixed with contempt and breach of privilege to 
be convenient caſes to make their ſtand upon. However theſe 
two caſes ſhould not be forgotten. Either they were caſes of 

breach of privilege and contempt, or they were not. If they 
were, the continnance of impriſonment after the prorogation 
of parliament, the fining, and every other part of the ſentence in 
both caſes, became diſputable: for it may be aſked, how on 
breach of privilege are the lords warranted to do more than can 
be done by the commons in a like caſe ? on the other hand, 
if they were not caſes of privilege and contempt, then the pro- 
_ceedings of the lords againſt Fitton and Carr were open to the 
objection of an exerciſe by the lords of an original juriſdiction 
over ata of —y W ak a commoner for miſdemeanor 


(4) Jour. cen 3 March 2667-8: FT: Grey's Deb, wt. 
without | 
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without impeachment of the commons or the verdict of jury, 


and of having ſo expreſſed the impriſonment part of their ſen- 


tence in both caſes as to make it impriſonment for liſe,, that is, 
in F itton's unleſs they ſhould interpoſe to declare it terminated, 
and in Carr's uuleſs the king ſhould pleaſe to determine it. 
To ſome of theſe objections Mr. Offley did in effect advert in 
arguing Fitton's caſe. In remarking alſo upon the conſequence 


8 of ſuch an exerciſe of criminal juriſdiction by the peers, he 
| poin tedly ſaid, 7he Juriſdifion of the flar-chamber is now trans- 


formed into the houſe of lords, bu: ſomewhat in a nobler way. 
It did not occur to him to add, that the juriſdiction of the ſtar- 
chamber, though juſtly odious both for the mode of trial and 


| the exceſſive puniſhments it had inflicted, and therefore wiſely 
aboliſhed, was in ſome degree ſanctioned by the ſtatutes of the 


realm: but that it remained to explain, how the houſe of lords 
had obtained the like or any other ſufficient ſanction for exerciſing 
the ſame juriſdiction; and ho it could be proper to tolerate that 


in an hereditary kind of ſtar- chamber, without the ſanction of 


flatute and without any other limitation than ſuch as their own 
moderation ſhould preſcribe, which the Legiſlature had fo in- 
dignantly aboliſhed, in the caſe of a court ſanckioned by ſtatute 


and not pretending to wage crime of a N order chan 


miſdemeanor. 


Bur though theſe two caſes of Fitton and of Carr, which 
probably are theearlieſt inſtances to be met with of direct pe- 


titions of complaint to the commons againſt the lords for ex- 


ceſſive aſſumption of judicature by the latter, did not of them- 
ſelves bring the two houſes into actual quarrel with each other: 
yet there paſſed enough from the commons to ſhew, that they 
were nearly ripe for ſerious conteſt on that head; and that as 

14 om Fitton's 
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Fitton- s caſe had already provoked them to appoint a committee 
to conſider of the exerciſe of juriſdiction by the lords in all 
caſes of the kind, and ſuch committee was ſtill exiſting, ſo 
very little of additional matter was requiſite to to excite the e com- 
mons into direct N ; | 5 


In truth, at the very moment the commons adjourned the de- 
date on Fitton's caſe after hearing his counſel, another caſe 
much better adapted to putting the original juriſdiction claimed 
by the lords to a teſt, becauſe wholly unmixed with privilege, 
was in embryo; and ſo advanced was it in it's progreſs to ma- 
tureneſs for the commons, that it reached them in proper form 
about ſix weeks afterwards. 


Tus other caſe was the famous one of Mr. 'Thomas Skinner 
merchant againſt the Eaft India Company. Upon the preſent 
occaſion it is fit, that the nature of this caſe and of the proceed- 
ings upon it ſhould be well underſtood ; for it involved a num 
ber of great points relative to the judicature of the houſe of 
peers. It directly involved the queſtion, whether by our law 
and conſtitution the houſe of peers inherently and in right of 
their order is inveſted with original juriſdiction over civil cauſes 
between party and party ; the queſtion, whether the king, by 
recommendation of a buſineſs to the peers, or by any other 
ſpecies of royal delegation, could ſupply any deſect which in 
this reſpect there might be in their power ; and whether the 


= houſe of peers could without a jury afſe/r damages ; and whe- 


ther alſo it was competent to the lords to impoſe fines for breach 
of privilege, and to award impriſonment till payment. Colla- 
_ terally and incidentally, the caſe involved the pretenſion of 


the 
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the houſe of . ſingly to an original juriſdiction over crimes 
unconnedcted with the privileges of 'the peerage, or rather the 
whole compaſs of their judicative powers. But ſtating the 
caſe properly is not quite ſo eaſy, as may be expected: be- 
cauſe the printed journals both of lords and commons, for a 

reaſon which will be preſently explained, are almoſt a blank 
as to the proceedings of the two houſes upon this caſe, How- 
eyer there are ſources (e) ſufficient to ſupply this chaſm of the 
printed journals ; and from thoſe ſources, aided by the printed 
parliamentary debates, particularly thoſe by Mr. Grey, who 
was a member of the commons at the time, it ſhall be attempt- 
ed to relate the caſe from bogiouing to end. | „ 


0 A book printed i in 1669 and intitled « The Grand e concerning | 
« the Judicature. of the Houſe of Peers Stated and Argued,” or “ The Juriſ- 
« diftion of the Houſe of Peers Aſſerted, ſupplies much of FD ſuppreſſion in 
the printed journal of the lords. The ſuppreſſion in the printed journal of the 
commons is almoſt wholly ſupplied in a valuable modern work on the Proceedings 
of the Houſe of Commons by a gentleman eminent both for official experience 
and for official ability. The book, intitled “ The Grand Queſtion,” was 
proved before the commons to have been printed by the order and direction of the 
famous Denzill lord Holles, as will be preſently ſhewn. He is alſo generally 
| canſitered as the author. See 3. Grey's Deb. 246. and Sir Robert Atkyns's 
' Treatiſe on the Juriſdiction of the Houſe of Peers 1. But the argumentative 
. part of the book conſiſts chiefly of reaſons and precedents, uſed for and againſt the 
| juriſdiction of the lords, more eſpecially thoſe for their juriſdiction, at conferences 
between the two houſes in Skinner's caſe. This part, which is confeſſedly ex- 
tracted from entries in the journal of the houſe of lords, was probably the 
work, not wholly of lord Holles, but of him with the affiſtance of two or three other 
peers. If he had any ſuch afliſtance, no perſons were more likely to give it, than 
the Earls of Angleſey and Shafteſbury, of whom both were ſtrenuous aſſertors of 
_ the Juriſdiction and cee of the * | | 


1 


Tur origin of Skinner's caſe (J) was a petition preſented 


by him to king Charles the Second ſoon after the reſtoration. 
According to the ſtatement ſigned by the counſel of Skinner 
there was a general liberty of trade to the Eaſt Indies in 1657, 


and he in that year ſent a trading ſhip there; but the com- 
pany's agents at Bantam, under pretenc2 of a debt due to the 


_ Engliſh Eaſt India Company, ſeized his ſhip and goods, aſ- 


faulted him in his warehouſe at Jamba in the iſland of Suma- 


tra, and diſpoſſeſſed him of a little iſland called Barella. In 


reſpect of theſe injuries, he ſoon after the reſtoration prayed 


the king to appoint a court of high conſtable and earl marſhal 
to hear and determine the matter as not being remediable by 
the ordinary courſe of law, or to put it into any other way for 
Juſt relief. After various ſolicitations, the king by an order 
of council dated in March 1665-6 referred it to the archbiſhop 
of Canterbury the lord chancellor the lord privy. ſeal and lord 
 Afhley, to ſend to the governor and ſome of the members 
of the Eaſt India Company, to treat with them, and to 
induce them to give a reaſonable ſatisfaction to Skinner. 


Under this reference Skinner gave in a written ſtatement 


of his caſe ſigned by his counſel ; and eſtimated his loſs 
at about £3300. and upon that ſum he claimed inte- 
reſt for ſix years ; and befides this, he claimed damages, which 
he rated at more than the other part of his demand, but 


which he ſubmitted to the diſeretion of referees. To this- 


caſe the Company gave in a defenſive anſwer, but con- 


cluded it with an offer to pay £1500. upon having Skin- 
ner's 2 in aces Skinner 8 ann to this n ad 


4117 The Grand — Julius aids W 
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_ proteſting againſt the truth of the injuries ſuppoſed, rbat the 
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concluded, with ſubmitting the amount of his demand to the 
decifion of the referees, and with a hope that he ſhould have 
his ifland reſtored to him. After hearing counſel on both 
ſides, the referees on the 6th of December 1666 reported, 

that they found Skinner to have ſuffered much wrong from 
the Company or their agents, and therefore had e, 
to perſuade the company to give ſatisfaction; but that, in re- 

ſpect of the great differenee between Skinner's demands and 

the Company's offer, the mediation of the referees had proved 
ineffectual. To this the referees added, that as to the iſland of 


| Farella in the Eaſt Indies, they conceived Skinner ought to 


enjoy it, and to trade from thence into any part of the worli 
except England. Upon this report of the referees, the king 
was induced on the 19th of January 1666-7 to ſend a meſſage 
on the bufineſs to the houſe of lords, recommending it to * 
to do juſtice to Skinner according to the merits of his cauſe; 
and all the proceedings in council were tranſmitted to ks : 

lords; and Skinner alſo preſented to them a petition ſetting 
forth the wrongs done to him by the Eaſt India Company; 


but whether the recommendation or the petition preceded, is 


not quite clearly ſtated. Being thus poſſeſſed of the caſe, the 
houſe of lords ordered a copy of Skinner's petition to be given 
to the Company, and that they ſhould anſwer it. For anſwer, 


the Company gave in a plea to the juriſdiction, namely, after 


petition is in the nature of an ORIGINAL complaint, not brought 
by way of appeal bill of review or writ of error, von tnTER- 
MIXED WITH PRIVILEGE OF PARLIAMENT, nor baving' re- 
erence io any judgement. In addition alſo to this plea, they 
0 0 8 and ſaid, bur tb eee incorporated by 

| 5 oats 
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ſeveral charters in the reigns of Elizaketh and 1 James, and 
likewiſe by a charter ſrom Oliver, which excluded all others 
no, members of the corporation from trading in any part of the 
Eaft Indies within the limits of the ſaid charters, and that 
therefore if any ſuch injuries were aone, it was by virtue of 
the charters, and that whether criminal or civil they were for 
ever releaſed and diſcharged by the aft of oblivion. Upon this 
plea the lords ordered the counſel on both ſides to be heard on 
the 24th of January 1666-7. However ſuch poſtponements 
occurred, that the ſeiſion ended without a hearing. But par- 
liament meeting again in the October following, Skinner pre- 
ſented a new petition to the houſe of lords; and the Compauy 
pleaded as before; adding, that the matters of complaint in 
the petition were ſuch as to be remediable in the courts of 
Weſtminſter Hall, and that in them the Company had a right 
to be tried, and that they ought not to be brought before the 
lords per ſaltum. In this ſtate of the buſineſs the lords in 
December 1667 referred it to all the judges, to conſider whe- 
ther the caſe of Skinner was relievable in law or in equity, 
and if ſo in what manner. Upon this reference, the chief 
| juſtice of the king's bench reported all the judges to be of 
opinion, that the matters, touching the taking away the peti- 
tionet*s ſhip and goods and aſſaulting his perſon, vor.] ir- 
STANDING THE SAME WERE DONE BEYOND THE SEAS, mige 
be determined in his Majeſty's ordinary courts at Weſtminſter ; - 
and as io the diſpoſſeſſing bim of his houſe and iſland, that he 
mat not relievable in any ordinary court of law. Aſter this re- 
port the lords ordered the cauſe to be heard, and having ſpent 
jak days in hearing both fides, they appointed a day for 


Re a cauſe ; and upon the day appointed, they after 
p 2 ſolemn | 
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| ſolemn debate reſolved to relieve Skinner, and referred it to a 
committee to confider what damages he had ſuſtained and what 
5 recompence was fit to be given to him. Upon report alſo of 
the committee, the lords adjudged the Eaft India Company to 
z | pay { 5020. to Shinner. Rut between the order of reference 
and the report, the Eaſt India Company took refuge with the 
| houſe of commons by preſenting a petition to them. In it the 
| Company ſtated the hearing by the lords notwithſtanding the 
| | plea to their juriſdiction ; and that the lords had denied to 
| the Company both a commiſſion to examine witneſſes abroad 
and time to ſend for their witneſſes home. The petition alſo 
ſtated, that the lords had appointed a committee to aſſeſs damages 
againſt the Company; that the committee was proceeding ac- 
| cordingly ; and that feveral members of the Company were 
| members of the houfe of commons. The petition concluded, 
| with ſubmitting that the proceedings of the lords were againſt | 
| the laws and ſtatutes of the nation, and the cuſtom of Parliament; : 


and with praying that the-houſe of commons. would interpoſe 
with the lords for relief of the petitioners. This petition 
raiſed a flame in both houſes. The commons (g). upon 
reading it, and upon its being owned by the Company's deputy 
governor Sir Samuel Barnadiſton and others, ordered the com- 
mittee recently appointed in reſpect to the juriſdiction of the 
lords in the caſe of Mr. Fitton and in ſimilar cafes, to conſider 
this caſe alſo in point of grievance and extent of juriſdiction; 
and particularly recommended the diſpatch of it to Mr. Soli- 

| citor General Finch and all the gentlemen of the long robe. 

| — Fr rom this committee there Toa came a had With three 


(e 17. Apeil 1668, See 3- Hatſell's n of Proceed, « Comm 18 
| ſtrong 
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ſlrong reſolutions (5) againſt the juriſdiction and proceedings 
of the lords. On a ſubſequent day (i) the commons com- 
mitted Skinner for a breach of privilege. The day after the 
buſineſs was debated in the commons both in the forenoon 
and afternoon, As far as we can judge from the exiſting ſhort 
notes of the Aba 65 re Solicitor Finch, Mr. Serjeant 

e | Ins, 


8) The firſt of the committee's reſolutions ſtated the proceedings of the lords 
| to be a breach of the privilege of the commons, in reſpe& that ſeveral of their 
members were members of the Eaſt India Company. The ſubſtance of the ſecond 
was, that aſſuming and exerciſing juriſdiction by the lords over the caſe, and their 
overruling of the plea of jurifeEtion; the cauſe coming on before them originally 
only, and the matter complained of by Skinner concerning taking his ſhip and 
goods and aſſaulting his perſon being relievable in the ordinary courts of law, 

were contrary to the law of the land, and tended to the depriving of the ſubject 
of the benefit of the known law, and introducing arbitrary power. The third 
was, that allowance by the lords of affidavits before maſters in chancery and a 
judge of the admiralty as profi with their not * a commiſſion fo examine 
it was illegal. 


(5) 1. FOES 1668. See 3. Hatſell's Prec. of Proceed. of Comm. 179. 


(at) The following paſſages are ſelected from Mr. Grey's account of the 


Mx. SzRjEeAnT MAYNARD. © The judges opinion to the lords was, that 
« Skinner is relievable by the courts in Weſtminſter for his ſhip and goods; but 
that the taking away his houſe and iſland in the kingdom of Jamba and diſpoſ- 
« ſefling him of them is not. The ſhip and goods belonging to his perſon, and fo 
« relievable at law in the court at Weſtminſter. But the lords have OO 
« judgment upon the whole matter. 


Mx. VAUGHAN. No court under the king can have juriſdiction, where the 
« king himſelf has DONG. "lt J uriſdiction of the perſoa of his ſubject the king. 
can 


- PREP 40 


Maynard, Sir Robert tins. Sir Robert tt; Sir Robert 


ene, afterwards a baron of the Wu, Mr. Vaughan 
| "afterwards 


« can have in a foreign place, and no otherwiſe. 13. R. 2. Sir Thomas Coggan's 
& caſe, Coram rege et CONCILIO, not caram BARONIBUS.” 


Mn. Pxyxnne. © Think, that the lords have clear juriſdiction in both caſes, 
« and not the courts of Weſtminſter. Always at the opening of parliaments, 
« petitions were received by the lords, and all grievances both foreign and at 
« home. Treaſon committed beyond fea till 25, Hen. 8. was triable at Welt- 
ee minſter. Intra guatuor maria is the kingdom of England only.“ - It was a 

« device in king James's time, the bringing an action in Japan in Cheapſide, and 
« {9 of other places. The lords have this juriſiliction and no court elle. 
« The lords in eum & tuum refer things to the common law. All things were 
ce referred to the triers of petitions, and ſo were ſent to the ſeveral courts for re- 

« medy. But where no "mm could be had * the courts, > were e to 


« PARLIAMENT for remedy.” 


SIA 8 Howard. « Tt is no argument, that becauſe the lords have 
« fined in ſome things, they may do it in every thing. The lords may be ſo 
4 raiſed in point of their judicature, that at laſt all cauſes will be — _ 
<« nally, if you ſuffer this.” 


Mu. Soszervag Finca. * Let the cauſe be relievable in any court 
& either at Weſtminſter or the court of admiralty, but not originally at the lords 
bar becauſe at the other courts the cauſe has all its concoctions, and comes 

„ thither for reviſion. It can have no revifion from thence, but by a miracle, 
<« the legiſlative way. The lords cannot create a power. Durum fuit, quod non 
« habutt remedizem, in caſe: of dower before the ſtatute of Weſtminſter, but by 
4 legiſlative power. God forbid, there ſhould be any caſe but the lawyers may 
<« tell a remedy for, eicher in the courts of Weſtminſter Hall or legiſlatively. 
Believe it, the lords have no power to give remedy where tht law gives _ 4 
« ad the commons have a _-_ in 0 mech | 


CO 7 ds ad 


afterwards lord chief juſtice of the common pleas, Sir J.hn 
Northcote, and the poet Waller, were the ſpeakers againſt the 
_ Juriſdition of the lords; and the only advocate for it was 

Mr. Prynne, who appears to have been zealouſly anſwered by 
Mr. Solicitor Finch. The debate was concluded with three 
reſolutious of the (#) commons. The firſt condemned the 
proceedings of the lords on Skinner's petition as taking cog- 
nizance originally of a common plea. The ſecond condemned 
their taking cognizance of the right to the iſland and giving 
damages. The third declared the proceedings of Skinner a 
breach of privilege (1). On the part of the lords there was 


an 


SN ErwarD THURLAND. © 8. Edward 1. The lords are bound by magna 

« charta, as well as any other courts. Per facramentum ſuum is by jury, and 
in thoſe proceedings of the lords none of that is done. The lords give dama- 
s ges. That is expreſlly againſt it, and it ought to be by jury. The lords in 
ec ſome caſes may fine; but here are damages given. The jury may be at- 
ce tainted for damages. But from the lords no appeal or remedy. Would have 
« ſome healing way propoſed ; but yet to aſſert our * by declaring, that the 
6 lords haye no power in this originally. 


Ma. WALLER. © Doth not know how long the lords have had the title of 
« ſupreme court of juſtice. We judge with them. They ſent us down a 
bill to judge the illegitimacy of Lady Roos's children the laſt ſeſſion. We 
« judge with them in all legiſlative caſes. Therefore they are not ſupreme, unleſe 
« appeal be made to them, as to Philip waking and Philip ſleeping.” 


(#) 1. Grey's Deb. 5% 


(/ ) The firſt and ſceond of the reſolutions were in-the-words following, 


That the lords taking cognizance of, and their 8 upon tlie me 
| ke aer and confidered in the petition of Thomas Skinner merchant againſt the 


« governor 
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an equal ſhare of activity and warmth. It appearing that 
copies of the Eaſt India Company's petition to the houſe of 
commons were current (m), the houſe of lords voted it a 
ſcandalous libel againſt them; and then having given their 
final judgment, that the Company ſhould pay ooo. to Skin- 
ner, they next referred it to their committee for privileges to 
examine who was the publiſher of the petition.— The other 
proceedings of the two houſes in this caſe of Skinner and the 
Eaſt India Company were to this effect. The commons de- 
ſired (n) a conference with the lords; and it being granted the 
lords were informed of the votes of the commons, and of the 


« governor and company of merchants trading to the Eaſt Indies, concerning the 
« taking away the petitioner's ſhip and goods and aſſaulting his perſon, and their 
< lordſhips overruling the plea of the ſaid governor and company, the ſaid cauſe 
« coming before that houſe 0RIGINALLY only upon the complaint of the ſaid 
Skinner, being a common plea, is not agreeable to the laws of the land, and 


« tends to depriye the ſubject of his right: eaſe and benefit due to him by the ſaid 
« laws. | 
* That the kads. coking copnizaiice of the" Hitt ani ite of the Wold in the 


c“ petition mentioned, and GIVING DAMAGES thereupon againſt the ſaid gover- 
© nor and company, is not warranted by the laws of this kingdom.” 


The great difference between the reſolutions of the committee of the commons 
and thoſe of the houſe is, that the latter do not charge the lords with admitting 


A davits as progs or with refuſing to 2 a commiſſion for examining witneſ- | 
fes abroad. 


() Grand 48 38. & 47. and Journ. Dom. Proc. 29. 1 * and 1. & bs 
yy 2885 


reaſons 
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reaſons of them (an). Then the lords came to two reſolu- 
tions. One declared the proceedings of the commons upon the 
petition of the Faſt India Company a breach cf the privileges | 
of the houſe of peers. I he other declared the proceedings of 


the lords in taking-cognizance of Skinner's petition overruling 


the plea of the Company, and adjudging £ 180. PAWS TION 7 
againſt them, to be agreeable to law (o). Theſe reſolutions 
were immediately communicated by the lords to the commons 


(un) Mr. Serjeant Maynard's ſpeech as one of the managers for the commons 
is given at length in 1. Grey's Debates 445. But he profeſſedly inſiſts chiefly 
on acts of parliament and the common law. He noticed, that the citing of pre- 
cedents was committed to another hand. Who the other member was, doth not 
appear. But of the precedents cited for the commons, there is ſome account, 
taken as it ſeems from entries in the original journal of the lords, in the Grand 
Queſtion concerning the Judicature of the Houſe of Peers, ſee page 55 to 60. 
The ſame book alſo contains ſome account of the argument for the commons in 


other reſpedts. . . 
0 Theſe two reſolutions were as follow: 


« That the houſe a commons ieee the ſcandalous petition of the Eaft | 
« India company againſt the lords houſe of parliament, and their proceedings ex- 
<aminations and votes thereupon had and made, are a breach of the privileges of 
«.the houſe of peers, and contrary to the fair correſpondency which ought to be 
« between the two houſes of parliament, and unexampled in former times. 


« That the houſe of peers taking cognizance of the cauſe of Thomas Skinner 
« merchant, a perſon highly oppreſſed and injured in Eaſt India by the governor 
cc and company of merchants of Londori trading thither, and overruling the plea 
ce of the ſaid company, and adjudging £5000. damages thereupon againſt the ſaid 
| < governor and company, is agreeable to the laws of the land and well warranted 
« by the law and cuſtom of parliament, and Juſt by many e r 
c cedents antient and modern.“ | ; 


1 | at 
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at 2 conference deſired (09) far that purpoſe, It ſeems, that 
at this ſecond conference the lords entered into a large con- 
fideration of the reaſons and precedents (p) for their juriſdic- 
tion; and that in that reſpect they fully availed themſelves of 
| Mr. Prynne's Flea for the Lords, that book, though not avow- 
__ edly relied upon, appearing to have been the chief ſource 
of the matter produced on behalf of the lords and againſt 
the commons. But theſe conferences between the two 
houſes did not induce either of them to yield an iota of its 
original. reſolutions, or in any: degree conciliate matters. On 
the contrary, new heats were generated. The commons, on 
the report from their managers of the votes of the lords, im- 
mediately (2) voted negative reſolutions, namely, that the 
petition, of the Eaſt CE mas to the commons was not 
ſcandalous, and: that: the delivery of it to them and their 
Proceedings upon it were no breactr- of the- privilege or en- 
croachment upon the juriſdiction of the houſe of lords. On 
the very next day (7) alſo, when beth houſes. were on the 
point of an adjournment by order of the king, the com- 
mons reſolved, that whoever ſfiould be aiding, in execution 
of the order of the lords in the caſe of Skinner againſt the 
Eaſt India Company, ſhould be deemed a betrayer of therights 


() Journ. Dom. Proc. 8. May 1668 and fame day poſt meridiem. 


() See a full account of them in tha Grand Qyeſtion concerning the. Judica«- 
ture of the Houſe of Peers, p. 60 to 188. See alſo. a ſpeech. of the — 
Duke of Buckingham in 1. Chandler's Deb. Comm. 123, 


e 6s aol erz lauer rec. or Proceed. of Comm. „ | | 
7) 9. May 1668. See ibid. | 
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* liberties of the commons of England and an infringer of 


the privileges of the houſe of commons: and this with the 


reſolutions of the preceding day was inſtantly ſent to the 
houſe of lords (s), Nor were the lords leſs prompt in their 
anger. Before their laſt conference with the commons, the 
lords (y) had gone great lengths. They had ordered, that 
except one tax bill before them, no other buſineſs ſhould be 
done till the privileges of their houſe were fully vindicated and 
ſettled, and that their committee for privileges ſhould ſit pre- 
ſently: and expecting an order from the king for immediate 
adjournment, they had moved him to defer it for a few days, 
in regard that their rights and privileges had been diſputed by 
the commons, and in order to have time to vindicate thoſe rights 
and privileges. When alſo the king had conſented to give a 
few days, with an explanation that bes looked upon it as a thing 
wherein he was much concerned, the lords were active 
enough, not only to perform the buſineſs of the fecond con- 
ference with the commons, but afterwards fo to expedite ; A 
proceeding againſt Sir Samuel Barnadiſton the deputy gover- 
nor of the Eaf India Company, for a breach of their privilege 
in promoting the petition againſt their judgment for Skinner, as 
before the adjournment, though not time enough for notice 
by the commons, to ſentence Sir Samuel in a fine of £500. 
with direction that he ſhould remain a Ry in the cuftody 
of the black rod till payment. | | 


{s) Journ. Dun Proc. 9. rs ** 


0) Journ, Dom, Proc. 4. 5. 6. 7. 8. 45. Blay 1669. 
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Wuzx the quzrrel had proceeded to theſe extremities, of 


all of which Mr. Prynne, on the exceſs of whoſe ariſtocratical 


principles the lords ſeem throughout to have acted, lived to 


be a witneſs, both houſes, in purſuance of an order from the 
King, adjourned themſelves for three months. But a much 


longer time paſſed before their meeting to tranſact buſineſs ; 
for two other adjournments followed by order of the king, 
and then by a prorogation their meeting was poſtponed till the 

19th of October 1669. However, notwithſtanding the long 


interval of above a year and a quarter, and notwithſtanding 


an earneſt recommendation in the king's ſpeech to.compoſe the 


pal differences, hoſtilities between the two houſes about Skin- 


ner's caſe were inſtantly renewed... 


TRE. commons began. A book, intitled “ The Grand 
- Queſtion concerning the Judicature of the Houſe of Peers 
& ſtated and argued,” and both relating the particulars of 
Skinner's, caſe and vindicating the: proceedings of the lords. in 
it, had been recently ce Angry at its contents, the 
commons: the very day of the ſeſſion (:) ordered the publiſh. 
ing bookſeller to be ſent for. On the ſame day (½) they ap- 
pointed a committee to report how the caſe ſtood between 


the two houſes in Skinner's buſineſs. The third day (w), 
upon receiving the committee's report, and finding by i it that 
the lords had fined Sir Samuel Barnadiſton, and that an entry __ 


(:) Journ. Comm. 19. Oct. 1669. 
(a) 3 Hatf, 189. | 
(u) Journ, Comm. 22, O4. 0s 
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Pad been made in the office of the auditor of the receipt of 
the exchequer as if the ſine had been paid by him, and that 
he had been thereupon ſet at liberty, which gave the appear- 
ance of ſubmiſſion to the ſentence of the lords, the commons 
examined Sir Samuel (x) ; and diſcovering this to be a mere 
con!rivance and his having been Wü liberated on one 
of the adjournment days of the laſt ſeſſion without payment 
of the fine, they reſolved, that he had behaved as a good 
commoner of England. The next day they appcinted a com- 
mittee to bring in a bill for ſettling the difference in point of 
juriſdiction between the two hovſes, and Mr. Solicitor General 
Finch was deſired to expedite it. On the ſame day they ex- 
amined the bookſeller who publiſhed The Grand Queſtion ; 
and found that the book was fent to him by lord Hollis, with 
direction to print it, and as it was printed without the licence 
then neceſſary, they ordered him to be indicted upon the 
licenſing act. At the ſame time to do juſtice to their own ſide 
of the argument, they deſired their managers at the conſeren- 
ces formerly had with the lords, to perfect the arguments uſed: 
for the commons and to deliver them to be entered on their 
journals (). To ſhew the fixedneſs of their determination to 
have a bill for ſettling the matter, they ſtopped all other 
committees from ſitting. In the courſe of a few days the bill 
they had ordered was brought in; and upon the ſecond reads 
ing, a clauſe for vacating the judgment againſt Sir Samuel 


(x) 3. Hatſ. 197. 


( ”) Mr. Hatſell's book has: not the entry of the arguments thus ordeted to be-. 
3 But probably the order was complied wich; and it is poſſible that the 
arguments may be ſtill preſerved. 


* Barnadiſtons 
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Farnadiſton and cancelling the relative proceedin gs was carried; 

and though the bill was recommitted, yet ſuch expedition was 
ſed, that on the zd of November the bill was paſſed, with 
the title of An Act concerning certain Proceedings in Par- 
** lament ;” and the next day Sir Robert Atkins was ſent with 
it to the lords (z). Still further alſo to wound the lords, the 
commons a few days after reſolved, that no member of their 
houſe and of the long robe ſhould without their leave plead as 
<quuſel in any caule before the lords (. 


H ITHERTO the lords during this ſeſlic ion had 1 from 
touching upon the ſubject of their canteſt with the commons 
about juriſdiction in Skinner's caſe; and as if enough gratified 
by the device practiſed to giye the appearance of ſubmiſſion to 
their ſentence againſt Sir Samuel Barnadiſton, had been content 
with exerciſing the appellant judicature over equity, But 
upon receiyipg the judicature bill of the commons, the lords, 
though they had recently loſt Mr. Prynne the indefatigable 
aſſertor of their claims (zzz), reſumed their activity on the 
ſubject. Not only did the lords reject the bill from the com- 
mons, but the lords on the ſame day ordered their committee 
of privileges to prepare a hill Concerning Privilege and Judi» 
e cature in Parliament,” which, it may be well ſuppoſed, 
was of a very oppoſite deſcription ; and what was remarkable 


| 5 ; | | * 

(K) See 3. Hatſ. 194. to 197. What the contents of the bill were, doth not 

appear. 8 it may be ſtill extant _—_ the papers * to the e | 
Houſes, | 


(as) x. Grey's Deb. 159. | 
(zz) Mr. Prynne died 10. Oct. 1669. 


enough, 


; PREFACE. enix. 
enowgh, lord chief 3 Tilting who. bed been recently 
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in the berwaz of Skinner's "aſs; and 05 way as ki = being : 
a member of the commons gave the opportunity, uniformly 
concurred in reſiſting (a). In conſequence of this order of 
the lords for a bill concerning privilege and judicature in par- 
lament, a bill was foon brought in; and having been read 
for the third time, it was paſſed by the lords' with the title 
of © An Act for limititig of certain Trials in Parliament and 
Privilege of Parliament, and for further aſcertaining the 
Trial of Peers and all Orhers his Majeſty's liege people; : 
and immediately after paſſing the lords ſent it to che come 
mons (0. 


Urox receipt from the lords of this counter - bill to the bill 
of the commons concerning parliamentary judicature; the 
latter (e) were provoked into further activity againft the lords. 


A day was indeed appointed for reading of the bill; and 


after one adjournment it was read for the firſt time. But, 
upon its being moved the ſame mo for a ſecond reading, = 


(4) N Dom. Proc. 15. Nov. 1669. 
( Journ. Dom. Proe. 16. 17. 18. 19. 20. & 21. Nov. 16694 


(9 See extracts from the obliterated Journal of the Commons in 3. Hatſ, 197. 
fol. 22. 24- & 27. Nov. and 1. 4, 7. 8. & 10, Dec. 1669, 


paſſeck 
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paſſed in the negative (d). Nor did the commons ſtop here. 
A few days # a they reſolved to deſire a conference with 
the lords on their judgment aud fine againſt Sir Samuel Bar- 
nadiſton; and with a view to ſuch requeſt, they appointed. 
A committee to prepare reaſons for the conference (e). Upon 
report alſo from this committee, the houſe reſolved upon five 
diſtin& propoſitions as proper to be inſiſted upon to the lords, 
namely 1. that it is he inherent right of every commoner lo 
preſent petitions. to the houſe of commons in caſe of grievance, 
and of that houſe to receive them (ee) 32. that it was the right 
of the houſe to determine how far ſuch petitions are. fit or 


unfit to be received ;3—3. that no court has power to cenſure 


a petition to the houſe of commons unleſs tranſmitted from 
thence ;—4. that the cenſure and proceedings of the lords 
againſt Sir Samuel Barnadiſton were in ſubverſion of the rights 
and privileges of the houſe of commons and of the liberties 
of the commons of England ;—and 5. that the continuance 
upon record of the judgment by the lords in the caſe of Skin- 
ner and the Eaſt India Company was prejudicial to the rights 


of the commons of England: ' Alſo upon a further report 
from the ſame committee, the houſe of commons reſolved 


12 
1 * 


* See account of the debate in 1. . Grey's sDeb. 1855 to 105 


(e) Ibid. : 209. 210. 


. fee) So encouraging is the habit of the houſe of commons to receiving peti- 
tions of grievance, that at the beginning of every new parliament, they appoint 
one grand committee for grievances, and another for courts of juſtice, and both 
are appointed to fir in the houſe once a week. See Journ. Comm. 13. Nov. 1761. 
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upon ſeveral general heads ot reaſons (/) to be uſed at the con- 
ference intended to be WET. ; and at the ſame time reſolved, 
r r 2 Oy 


Y The heads of reaſons for the firſt three points reſolved on by the commons 
were theſe.—< It hath been always, time out of mind, the conſtant and uncontro- 
e verted uſage and cuſtom of the houſe of commons, to have petitions preſented to them 
« from commoners, in caſe of grievance publick or private; in evidence wheredf it is 
« one of the firſt works done by the houſe of commons to appoint a grand committee to 
« receive petitions and informations of grievances. —That in no age that we can 
ce find, any perſon, who preſented any grievance by way of petition, to the. houſe 
« of commons, which was received by them, was ever cenſured by the lords with- 
« out complaints of the commons.—That no. ſuitors for juſtice, in any inferior 
« court whatever in law or in equity, exhibiting their complaint for any matter 
cc proper to be proceeded upon in that court, are therefore puniſhable criminally: 
« though untrue, or ſuable by way of action in any other court whatever; but are 
only ſubje& to a moderate fine or amercement by that court; unleſs in ſome 
<« caſes ſpecially provided for by act of parliament, as appeals or the like. In 
& caſe men ſhould be puniſhable in other courts for preparing and preſenting pe- 
« titions for redreſs of grievances to the houſe of commons, it may diſcourage and 
« deter his Majeſty's ſubjects from ſeeking redreſs of their grievances, and by that 
« means fruſtrate the main and principal end for which parliaments were or- 
« dained.” 


For the fourth point the inſtruction was to inſiſt < that no petition, nor any 
« other matter depending in the houſe of commons can be taken notice of by the | 
« lords without breach of knen unleſs communicated by 'the 1 of com- 


* mons.” f 


The houſe of commons, as a concluſion to | th firſt four points, added the 
en inſtruction. 9 


« Upon 5 of t the four firſt propoſition it is s further to be 8 chat 

« the houſe of peers, as well as other courts, are in all their judicial proceedings 
« to be guided and limited by law : but -if they ſhould give a wrongful ſentence 
cc contrary to law, and the party grieved might not ſeek redreſs thereof in FULL. 
- « e and to that end * to che bouſe of commons, who are part 
«of 
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that the lords ſnould be deſired to vacate both their judgment 
ggainſt Sir Samuel Barnadiſtun and their I". againſt ihe 
Kafp India Company. 


Tuvs far had the houſe of commons proceeded « on the tenth 
of December 1669. But in this ſtage of the proceeding, it 
was thought fit by the king to ſtop the progreſs of quarrel be- 
tween the two houſes : and accordingly on that day he pro- 
rogued the parliament to the fourteenth day of February; and 
ſo the ſeſſion terminated without paſſing ſo much as one act, 
and the conſequence to the king was diſappointment of a 
ſupply of £400,000. which had been voted to him by the 
commons (s)- 5 | 


Ox the day appointed by the prorogation the parliament being 
again aſſembled, the king made a ſpeech, one part of which 
auxioufly guarded the two houſes againſt revival of the dif- 
ference between them (5). But yet as early as the fifth day of 
the ſeſſion (7) the commons fixed an early time for reſuming | 


&« als legiſlative power, that either they may interpoſe with their lordfhips for 
« the reverſal of ſuch ſentence, and prepare a bill for that purpoſe, and for prevent- 
& ing the like grievance for the time to come, the conſequence thereof would 
« plainly be, both that their lerdſbips judicature would be boundleſs and above law, 

4 and that the party grieved ſhould be without remedy.” | 


For ſupport of the fifth propoſition the reference was to be to the reaſons for- | 
=_ offered againſt the e ef the lords againſt the Eaſt India N 


1 1. Chand Deb. Comm, 132. 
* Journ. Dom. Proc. 14. F. eb. 1669-70, & ** Cilia for fame day. 


6) Journ Comm. 16 Fed. 2069-70. 


conſideration 


P exxiil 
conſideration of the juriſdiction of the lords. This was 
enough to convince the king, that unleſs ſomething beyond a ge· 
neral diſſuaſion was adopted on his part the diſpute would ſoon 
recommence; and that the ſupplies, for which he had urgently 
preſſed in his ſpeech, were in danger of being interrupted. In 
order, therefore, to prevent the unh interruption of pat lia- 
mentary buſineſs, the king made a ſpeech to the lords and 
commons (4), offering his mediation between the two houſes | 
in the caſe of Skinner. His propoſal to them for ending their 
difference was, that he ſhould give preſent order to eraze all 
records and entries of this matter in the council books and in 
the exchequer ; and that. the two houſes ſhould do the like ; 
ſo that no memory might remain of the diſpute. This pro- 
poſal of the king () was inſtantly accepted by bath houſes. 
In the printed journal of the commons there is an entry of the 
king's ſpeech, and of their reſolution in compliance with it to 
make a razure or vacat in their journals of all matters relating 
to the buſineſs between the Eaſt India Company and Skinner, 
and of the making of ſuch razure or vacat accordingly in the 
houſe (1). But it is obſervable, that the printed journal of the 
lords is with a blank on this part of the bufineſs of the day, 
neither giving the king's ſpeech. can nor an car of their 


(#) Journ, Comm. 22. Feb. 1655 70 | 


a ges Hume's Hiſt. chap. 65. Mr. 1 account is, & that the king 
< prevailed with the peers. to accept. of the expetlient! propoſed. by the Commons.” 
But the king's ſpeech entered in the journal of the COMMONS ſufficiently proves 
him to have been the Pg to both houſes, | N | 


a Ibid. 


be Sev in v. Chand, N i 8 te kings gn 
_ this buſineſs. 


* 


r 2 | manner 


manner of proceeding upon the occaſion. In other words, the 
lords equally with the commons accepted the king's expedient, 
and equally with them complied with the terms of it in point 
of razure and obliteration: but the lords choſe to do this in 
the way, which to them ſeemed Ieaſt wounding to their ex- 
tenſive claims of judicature ; and for that purpoſe left their 
journal without a trace of the cauſe and manner of obliteration, 
or ſcarce a memento of the ſubject of it. 


F Trvs we ting this great caſe of skiimer againſt the Eaſt 
India Company, after en gaging the lords and commons in ſerious 
quarrel during almoſt two years, was concluded through the 
ſource of recommendation whence the caſe was introduced 
into parliament : foi from the king's recommendin g the caſe to 
the houſe of lords their cognizance of it commenced, and from 
his recommendation alſo 858855 the compromiſe by which 
the quarrel of the two houſes about the caſe was finally diſ- 
poſed of. Whilſt the contention laſted, it was a hard ſtruggle 
on the part of the lords to fix their claim of original juriſdic- 
tion over civil cauſes, to fix their claim of aſſeſſing damages, to 
fix their claim of fning and impriſoning at pleaſure, and to aſſiſt 
their claim of the /ole judicuture of parliament. On the part of 
the king alſo it was obvious, that he was not averſe to all theſe 
pretenſions of the ariſtocracy, ſo far as they tended to exclude 
the commons: for he not only firſt recommended the cogni- 
zanee of the caſe to the lords; but at their requeſt poſtponed c 
a prorogation to facilitate the com pl etion of their operation of 
fining and impriſoning Sir Samuel Barnadiſton ; and his mi- 
niſters afterwards concurred in the contrivance of releaſing him, 
as if he had ſubmitted. to the juriſdiction and paid the fine, 
when 
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when according to the reality of the caſe the payment was a 
mere juggle, and he was liberated by order of the lords gratui- 
touſly, and without any ſubmiſſion whatever. But the iſſue 
was unfavourable both to the king and to the lords. To the 
king it was diſcreditable ; becauſe, after having in ſome mea- 
ſure encouraged the lords to take coguizance of the caſe and 
avowed himſelf ſufficiently to ſhew his wiſh to fide with them 
11 the conteſt, he found. himſelf neceſſitated for the ſake of 
pecuniary ſupply to propoſe a retreat to them. To the lords 
the conteſt was all lofs. From the flirring-.of the queſtion, it 
was diſcloſed, that almoſt all Weſtminſter Hall, except Mr. 
Prynne, was againſt the main pretenſions of the lords: and 
there followed votes of the houſe of commons, proclaim- 
ing to the people of England, that the claim of exerciſe of 
original juriſdiction by the lords in civi cauſes was an uſurpa - 
tion; that the ſapreme juriſdiction was not in the lords, but in 
the full and whole parliament; and that when the lords fined 
and impriſoned perſons for complaining. by - petition to the 
houſe of commons, it was a breach of their privilege and an 
invaſion of the rights of the people at large. In form, in- 
deed, the compromiſe of the quarrel - between the two houſes 
was mutual ceſſation of hoſtility, with mutual obliteration from 
their journal. But in /e there was a vaſt difference 
between the two obliterations. The obliteration by the lords 
included vacating the judgment againſt the Eaſt India Com- 
pany, and the judgment againſt Sir Samuel Barnadiſton, 
vwithout an iota of proteſtation excepticn or reſerve ; that is, 
| included the whole of the requiſition reſolved upon by the 
commons immediately before the king's mediation. But the 
commons in their obliteration only yielded the razure of theis 
„ 1 10 
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oven proceedin gs, when the object of them was fufficiently 


accompliſhed by annullation of the judgments they had 


throughout ſought to annpl. The lords gave up their two 
judgments. The entry, of the vigorous proceedings to 
obtain that ſacrifice from the lords, was the only conceſſion 
made by the commons. The conſequences alſo of the 
compromiſe correſponded with theſe views of it: for it 
operated as a blow fo fatal to the claim of the lords to an 
original juriſdiction, that the exerciſe in civi/ cauſes has ever 
fince been relinquiſhed ; and it alſo made ſuch an impreſſion 
upon the other judicative pretenſions of the lords, that new 
controverfies were ſoon generated between the houſes. 


SUCH was the great conteſt between the lords and commons. 
about ariginal juriſdiction in this famous caſe of Skinner and 
the Eaſt India Company; and ſuch alſo are the remarks, 
which at preſent occur to the prefacer upon the nature and 
xftue of that conteſt. The narrative of it has gradually run 
into an unexpected and as it is feared a tireſotne length. The 
temptation to engage in ſo full and laborious. a relation aroſe, 

from the conſtitutional importance of the caſe, from its connee - 

tion with the following treatife of Lord Hale, and from: a 
perſuaſion of its having been hitherto. ſo ſlightly and imper- 

fectly ſtated as not to be ſufficiently underſtood; and theſe 

_ conſiderations, it is hoped, will move the learned reader 10 

forgive his —_ ſo long detained with a das ear. 


Artur the compromiſe in Skinner's * the buſineſs of 
the ſeffion both on the ſupply to the crown and otherwife went 


on. n for — More *** nothing 
further 
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further appears to have occurred between the two houſes as 
to judicature, except a ſlight communication between them 
about a ſummons or notice to Mr. Hale a member of the 
commons on a petition of appeal againſt him by a Mr. Slingſ- 
by (#) to the lords. Sir Thomas Lee, father of the late 
lord chief juſtice of that name and his brother the judge of 
the prerogative court, moved for a conference with the lords, 
the ſummons of Mr. Hale noticing him as a member. But 
after ſome ſhort converſation, the houſe only reſolved upon a 
meſſage to the lords, defiring them * to have regard to 
the e of the houſe 'of commons. The anſwer of 

the lords (o) was, „that the houſe of commons need not 
* doubt, but that their lordſhips will have a regard to their 
« privileges as they have of their own.” Aſter this anſwer 
the lords examined Mr. Slingfby, as to the manner of inti- 
mating to Mr, Hale the hearing of the cauſe. On a ſubſe- 
quent day Mr. Slingſby petitioned the lords to withdraw his 
original petition, on the ground of his being adviſed by his 
counſel, that he might have his remedy in chancery, and that 
there was no order entered upon which he could ground an 
appeal. But the lords, perhaps jealous of having the relin- 
quiſhment of the appeal conſtrued to the prejudice of their 
judicature, and perhaps alſo ſuſpicious that fear of the privi- 
lege of the commons was the real cauſe of the application, 
referred the bufineſs to the conſideration of their committee 
of 9 After almoſt a month's een the Earl 


7 Journ. Comm. & Sy Dom. Proc. * March 1% & 1. Grey's 
Deb. 223. : 


0 Journ, Dom, Proc. 3 ant 7. March 0669-7 and 71. April 1670 
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of Angleſey reported from the committee as their opinion, 
© that the lords do declare, that their proceedings had been 
„ according to the courſe of parliament and former prece- 
« dents ; and that the lords do aſſert it to be their undoubred 
& right iu judicature to receive and determine in time of 
« parliament appeals from inferior courts, though a member 
of either houſe be concerned, that there may be no failure 
« of juſtice in the land. „To this report the lords imme- 
diately aſſented; and it is obſervable, that on the afternoon of 
the very day, upon which it was made and approved, the king 
made a good-humoured ſpeech to both houſes, and in purſuance 
of his pleaſure they adjourned themſelves for fix months. Thus 
this caſe of Hale and Slingſby and the whole of the firſt part 
of the ſeſſion paſſed off without breach of any kind between 
the two houſes. But, notwithſtanding this calm, the time, 
for renewing the heated controverſy about the judicature ex- 
erciſed by the lords, and for the moſt ſerious quarrel between 
them and the commons upon the e branch f that 
| judicature, was faſt approaching. 
= Ox the 24th of October 1670 the two 1 met 333 
ing to their own adjournment, and ſo the ninth ſeſſion of the 
long parliament of Charles the ſecond was continued till the 
IF of April 1671, when it was terminated by a Prorogation. 
During this continuation of the ninth ſeſſion there was not 
any direct conteſt between the two houſes about the judicature 
of the lords. But there occurred a very ſerious difference (0) 
| | about 


7 


4% 2 Tha difference aroſe upon ſour ſeveral bills oO fupply to the king. Upon | 
three of the bills the lords after a conference gave up their amendments and the 
bills 
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about che right of the lords to alter money bills; and in 
two conferences between the two. | houſes on that point 5 ), 
8 | the 


bills were paſſed. See 1. Chandl. Deb. Comm. 45. & Journ. Dom. Proc. 22, 
April 1670. From the debates of both houſes, it appears, that in reſpect of theſe 
ſupply bills ſome thought the commons over-liberal in their taxation. In the 
debate in the commons on one of the bills, a new way of raiſing money being 
ſuggeſted by Sir Thomas Meres, Mr. Henry Coventry ſaid, that unleſs they 
would tax the kingdom of heaven there was not any new way, for he knew net 
what they would tax further upon earth ; and he pleafantly afked, whether they 
would give the king a platonic tax. . Grey's Deb. 350. There was alſo a 
bitter ſpeech by Lord Lucas againſt one of the bills, imputing to the commons 
a waſteſul prodigality, and propoſing to check their over- liberal humour hy di- 
miniſhing the ſum granted by the ſubſidy bill. 1. Chandl. Deb. Lords. 165. 
A more popular way of conteſting the point about the money bills for the lords - 
againſt the commons could not well have deen deviſed. But the propoſal of this 
rare ſpecies of amendment in the upper houſe failed in the particular inftance. 
| However, on one of the other bills of fupply, the lords atted, as if they Taw the 
policy of their fighting the queſtion as to their altering the money bills with the 
advantage of appearing to leſſen the burthen of taxation: for a principal part of 
—— „ n Omen. 435 408 . 


(+) See Journ. „ 265. ITE 8 
tor 20. & u. of April in ſame yen. At che fſt-conference the lords gave their 
weaſons for their claim of altering money bills im writing to he nmens: and 
At the ſecond. .cenferency, 'the :renfane of he cπů-qnns agi he claim tere de- 
Iivered to the lords in che ſame vn Pherreaſims for the-londs ure attnibuteã to 
Lord Angleſey, who w firſt ef the Jords :agpeintedl to frame em. Asthis 
<otapakitian'they, aue qhrinted n A Atte u, which e publifked in 1702 
with the title of, « The Privileges of them,, u ᷣ e and\Stated 
2 in two Conferences between both Houſes.” Beſides the ſeveral arguments of 


the 
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the Earl. of Angleſey took the. Jead in argument for the lords, 
and Mr. Attorney General Finch, afterwards lord chancellor 
Nottingham, for the commons: and in the eon of the rea- 
ſons urged on each ſide the point of judicature was thus in- 


troduced on the part of the lords. The privilege, claimed by 


the commons, of not having their money bills altered by the 


lords, was naturally enough compared with the privilege 


claimed by them over the judicative power. Seemingly: 
alſo. oblivious of the recent. contention. about judicature and: 
its reſult, the lords in their reaſons, after exultingly calliug 
upon the commons to produce the record or contract by which 
the lords had diveſted themſelves of their right as to money 


bills, aſſumed it as a | e and indiſputable, that 


the lords and commons, the. book contains a diſcourſe by is lordſhip, FOO 
the rights of the lords and remarking upon the two conferences. The reaſons 
. for the commons were certainly prepared by Attorney General F inch: for he re- 


ceived the thanks of the houſe on that account. Journ. Comm. 22. April 1671. 


The reaſons on each fide deſerve to be admired as moſt. learned. temperate and 


able diſcuſſions. of the ſubject. But Lord Angleſey and- Attorney General Finch 
were not the only perſons, who diſtinguiſhed themſelves on. the occaſion of this 


great conſtitutional diſpute about money bills : for in 1676-there was publiſked, Re 
on behalf. of the lords, a book intitled « The Caſe ſtated of the Juriſdiction of 


« the Houſe of Lords as to the Point of Impoſitions.“ This book, which is a 


maſterly compoſition, is attributed to Denzell lord Holles. The diſpute about 
money bills has been oſten revived. What has paſſed on the diſpute, between 


1671 and July 1783, may be ſeen in 3: Hatſ. Prec. of Proceed. of Comm. p. 78. 


to 112. where alſo the ſubject is fully gone into from the earlieſt time, and the 
narrative of it is concluded with ſome important obſervations, —The writer of 
+ this preface is in poſſeſſion of a manuſcript on the ſame ſubject, intitled © State 
à of the Matter with Relation to the Amending Money Bills ſent from the 
Commons to the Lords.” It ſeems to have been framed for the uſe of the 
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wud cature was the peculiar right and Ai if their booſt 2 
and then contraſted their own moderat: ion in allowing the 
commons to alter bills for judgment in the legiſlative Way, 
with the exorbitance of the commons in refuſing to allow to 
the lords the fame liberty of altering money bills, On the 
other hand, thus aſſimilating the claimed privilege of the 
commons over grants of money to the crown, with the 
claimed privilege of the lords over judicature i in parliament, 


forced the commons into ſome notice of the point of judica- 


ture. Accordingly the eloquent and profound compoſer of the 
reaſons on their behalf retorted upon the lords ſtrongly, but 
diſcreetly and fo as not to revive a quarrel recently accom- 
modated. To the enquiry for the record or contract, by 
which the lords had appropriated to the commons the right as 
to bills of money, his anſwer was alike declamatory. He aid, 
< To this rhetorical queſtion, the commons pray, they may 
< anſwer by another queſtion. Where is that record or con- 
« tract, by which the commons ſubmitted, that judicature 
4 ſhould be appropriated to the lords in excluſion of them- 
* ſelves ? Wherever your lordſhips find the laſt record, 
40 they will ſhew the firſt indorſed upon the back of the ſame 
4 roll.” Leſt alſo the lords ſhould for a moment ſuppoſe | 
any want of authorities againſt their claim of ſole judicature, 
he reminded them in a general way of precedents, both of the 
king's commiſſionating particular lords to exerciſe judicature in 
-parliament, and of the ſharing of the commons in the ſame 
judicature, and alſo of one precedent of its being af gned for 
error, that the lords gave judgment without petition or alfeht of 
che commons. To the point, why if in bills of judicature 
the lords allowed the commons to amend, the commons 
8 2 : _ _ -» ſhould 
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fhould' not 45 the ſame privilege to the lords in bills of 
money, the anſwer was ſarcaſtic. If, ſaid he, contracts 
were now to be made for privileges, the offer might ſeem 
** fair, But yet the commons ſhould profit little by it: for 
* your lordſbips do now induſtriouſiy ausid all bills of a. judi- 
% cial nature, and chooſe to do many things by your own power, - 
% which ought ia be done by the legiſlative; of which we for- 
„bear inflances ; becauſe your lordjhips, we hope, will reforns 
« them, and we deffr e not to create NEW differences, but to 
„ compoſe the ot. p. Such was the manner of adverting 
to the powr of judicature by the lords, and ſuch was the 
anſwer from the commons on the ſame point. There was 
no time for reply by the lords; for the king ſuddenly pro- 
rogued the parliament the afteruoon of the very day of the 
conference at which the commons gave in their anfwer; and 
Fo both the bill of impoſition on foreign commodities, which 
 eauſed the controverſy, and the controverſy itſelf, were leſt 
unfſimiſhed. Therefore the lords had barely time to: reſolve, 
that they were not ſatisſied with the reaſons and precedents = 
of the commons, and much diſliked their unuſual expreſ- 
<< ions” at the laſt conference; aud to arder preparation for 
a free conference with the commons on the ſame ſubject (4). 
But though the houfe of lords thus loſt the opportunity of 
commons did not paſs unnaticed. 


(9) Journ. Dem. Proc. 24. April Int. In 1. Chand; Deb. Comm. 162. 
an account iis given of ſome replies by the lords. But this is conceived. to be a 
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Both the Earl of An oleſey and Lord Holles (7) wrote moſt able 
and learned replies to it: the former in a diſcourſe publiſhed 
after his death with the title of The Rights of the 
„ Houſe of Lords aſſerted :” the latter in a book intitled 
6 The Caſe ſtated of the Juriſdiction of the Lords in Point 
% of Impoſitions.” Nor is it to be denied, that in examining 
what was ſhortly and incidentally urged by the commons on 
the point of judicature, theſe two profound writers on the 
law of parliement took full advantage of the generality of 
their opponent's manner of adverting to that branch of the 
argument. Lord Holles more eſpecially anſwered the Atrgr- 
ney General Finch's rhetorical challenge to the lords to pro- 
duce the record proving their claimed privilege of jhGiC ature, by 
fiſting, that the parliament roll of che firſt of Hen. 4. was ſuch 
a record, but wanted the promiſed 7ndor/ement' which was to 
prove their elaimed privilege of money bills. But on the other 
hand, it is to be recollected, that in this part of the argu- 
ment, which was not on the immediate point in queſtion, 
and was barely touched upon by the lords, the great ſpokeſ- 
man for che amen n — 
riſh ee 5 


'* 


5 Both of theſe noble perſbns were deeply verſant in the recurds and law of 
parliament. Lord Angleſey was alſo a great collector of law records. The 
prefacer is poſſeſſed of a folio volume, which contains a large maguſeript ahridg- 
ment of records of pleas in the king 8 principal courts from the reign of E. i. 
to that of Hen. 6. incluſive: and a memorandum, dated in 1664 and prefixed to 
this abridgment mentions; that the copy of the records eited in the -book-was bor-- 
_——_—" n | ef 
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DukfxNO the three next Kess of the long parlia 
ment of Charles the Second, many heats prevailed. But 
they were chiefly on the management of public affairs by the 
king and his miniſters; and it does not appear, that in 
either of thoſe ſeſſions the two houſes became engaged in 
any difference about the judicature of parliament. The lords 
were ſo far mindful of their reſult of the quarrel in the caſe 
of Skinner, as to abſtain from original juriſdiction. ' On the 
other hand their exerciſe of appel/ant juriſdiction over equity 
was not interrupted. Over courts of /aw the appellant juriſ- 
dition exerciſed by the lords under the king's writ of error, 
however queſtionable as to its being nal, was of courſe ; for 
the authority of ſuch a commiſſion to the lords had not been 
controverted ; all that the commons in that reſpect contended 
for in Skinner's caſe having been, that the ſupreme appellant 
juriſdiction of every kind was in the wHOLE parliament. Nor 
though the exerciſe of appellant juriſdiction by the lords over 
equity was without commiſſion of any kind from the crown, 
and upon their own authority only, was it complained of or | 
repreſented to the commons ; and that houſe, as their conduct 
ſhewed, was not for the preſent at leaſt diſpoſed to engage in 
a new controverſy about judicature, without ſomething brou abt 


before them to e the nen. 5 
Bur the next ſeſſion, which was thi A of Charlet 
the Second's long parliament : and commenced i in April 167 5, , 
produced a. new violent breach between the two houſes con- 
cerning judicature. In the former great breach their conten- 
tion Was chiefly on the original juriſdiction exerciſed by the 


lords in civil cauſes 3 and the reſult, . though in form a 
b compromiſe 
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compromiſe of differences, and for that purpoſe a reciprocity of 
conceſſion, was in effect and conſequences, as is before ob- 
| ſerved in the narrative of the caſe of Skinner againſt the Eaſt 
India Company and of the connected one of Sir Samuel Bar- 
nadiſton, a victory to the commons; and. ever ſince ſuch 
original juriſdiction has been nearly if not wholly in a ſtate 
of extinction or at leaſt of dormancy. But the new quarrel 
of the two houſes was on a different branch of judicature, 
and the event of that quarrel. was as different. The great 
point in this ſecond inſtance was on the appellant juriſdiction 
_ exerciſed by the houſe of lords over cauſes in the courts of 
equity ; and though the quarrel terminated without the leaſt 
conceſſion from the commons, and they have never revoked 
the condemnation, which in the courſe. of that quarrel” they 
voted of the latter exerciſe of the juriſdiftion ; yet what has 
' fince paſſed ſufficiently evinces, that at leaſt the conſequences | 
of victory are in W of the houſe of laune 


5 I N this great quarrel about N Jurifaigion o. over equity, 
three different caſes of appeal to the houſe of lords were in- 
volved; and in. all three of them the petitions of appeal were 
againſt members of the houſe of commons. Thus all were 
mixed caſes; beginning with the conſideration of the privilege 
of parliament in ſuits againſt members, as it ſtood before the 
ſtatutes made in ſubſequent times to abridge it; and gradually 
embracing the point of appellant judicature; The firſt and 
leading cas was an appeal by Dr. Shirley againſt Sir John 
Fagg. In the ſecond Sir Nicholas Stoughton appealed againſt 
Mr. Onſlow. In the third Sir Nicholas Criſpe and others 
were appellants againſt Mr. Dalmahoy and others. The for- 
4 mer. 
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mer of theſe three caſes was introduced to the comtmons early 
in May 1675 (s) by a notice of the houſe in behalf of Sir 
John Fagg, that he had been ſerved with an order of the 


lords to anſwer the petition of Dr. Shirley. At firſt it took 
much the ſame coutſe as the before- mentioned caſe of Slingſ- 


ty's petition againſt Hale in 1671; both houſes looking to 


the latter caſe as their precedent. But the appeal not being 
. dropped by the petitioner Dr. Shirley, as it was in the caſe of 
Hale, the commons (?) reſolved, that Dr. Shirley ſhould be 
ſent for in cuſtody of the ſerjeant at arms attending their 
houſe, to anſwer his breach of privilege for proſecuting the 
appeal againſt Sir John Fagg during the ſeſſion and privilege | 
of parliament; and Sir John, who had appeared and an- 
ſwered before the lords (9, was ordered not to Proceed on 
his part without leave of the houſe. After ſome i interruption 
from Lord Mohun in the execution of the warrant for appre- 
hending Dr. Shirley, and after an unavailing complaint by the 


commons to the lords on that head, the commons (2), 


amongſt other Keeps, vored Dr. Shirley's appeal a breach 


of privilege; and on the Kine day, tak ing up Sir Nicholas 


Stoughton's appeal agaitiſt Mr. Onftow n the fare Way as 
Wey Had treated the'cafe of Shirley and Fagg, the commons 


Forvdvvr Yelolved, Uhett whoevet mould appear arthe bar of the 
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lords 
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lords to proſecute any ſuit againſt a member of the commons 
ſhould be deemed an infiinger of the privileges of their houſe. 
The next material thing (x) was an anſwer of the lords to a 
meſſage from the commons on Mr.  Onflow's: caſe; ; and this 
| anſwer was, the lords do declare, that it is, the andbubted 
right of the lords in judicature, to receive and determine, 
« in time of parliament, appeals from infer tor courts, though a 
* member of either houſe be concerned, and from this right 
and the exerciſe thereof their lordſhips will not depart,” 

This was inſtantly anſwered by a reſolution. of the commons, 
aſſerting it to be the undoubted privilege of their houſe that 
* no members be ſummoned to attend the houſe of lords 
« during the fitting or privilege. of Parliament.“ The com- 


mons at the ſame time ſent to deſire one conference with the 


Jords on this point of fl eir anſwer. as to the privileges of the 
commons in Mr. Onflow's caſe, and another about the warrant 
of the commons for apprehending Dr. Shirley. A conference 
- accordingly took place on the latter ſubject, and at the deſire of 
the lords there was a ſecond. But (y) the lords not anſwer- 
ing the requeſt of a conference as to Mr. Onſlow's caſe, the 
commons repeated their requeſt in words confiaing the ſubject 
to their own privileges without reference to the anſeuer of the 
ords on Mr. Onſlow's caſe aſſerting their - appellant. judicature. 
Upon this ſecond requeſt the lords explained, that the former 
one was refuſed,” in reſpect that the wwho/e. matter of it 
concerned their Judi catu re, on which they. could not admit 
a ar  omference 5 but that as to this. ne et 


3 th S 17. 18. 20. ib 21. 145 1675. 
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concerning the privileges of the commons the lords agreed 
to the conference, provided that nothing ſhould be offered at it 
canceruing the judicature of the lords. However thus granting 
the conference, under limitation not to meddle with Mr. 
Onflow's particular caſe or the claimed judicature of the lords, 
gave ſuch offence to the commons, that they conſtrued it not 
agreeiug to the conference defired, and ſo did not attend it. 
Aſter this the commons received a report from a committee 
they had before appointed both for Mr. Onflow*s caſe and Mr. 
Dalmaboy's of the proceedings before the lords on the petition 
of appeal againſt Mr. Dalmahoy. Thus the third of the three 
caſes of privilege our of which this quarrel, firſt of privilege 
and then of appe/lant judicature, originated (z), was more par- 
ticularly brought forward. Tt appearing alſo, that Mr. 
ſerjeant Pemberton and other counſel had pleaded at the bar of 
the lords as counſel againſt Mr. Dalmahoy, notwithſtanding 
the order of the commons that proſecuting at ſuch bar alta 
a member of their houſe ſhould be a breach of their privilege, | 
the commons ordered all the counſel to be committed to the 
cuſtody of their ſerjeant at arms, though the counſel had ex- 
cuſed themſelves under an order of the lords enjoining their 
attendance. Further the commons, finding that Sir John . 
Fagg, aſter their having at his inſtance taken -up his caſe of 
privilege, had anſwered the appeal againſt him, voted it a breach 
of the privilege of the houſe and committed him to the Tower 
ſor it. But Mr. Dalmahoy was excuſed by the commons; 
becuuſe after their beginning to confider the privilege he had 
ſtood upon I it without appearing ORE or 6, defence. 
in 
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Hrruxxro thy quarrel between the two houſes on theſe three 
3 of Fagg Onſlow and Dalmahoy was on the provvlege 
of the commons in ſuits particularly before the lords, as that ſpe- 
cies of privilege of parliament ſtood before the ſtatutes reſtrict· 
ing it to the (2s) perſon. But theſe orders for commitment of 
the counſel of Sir John Fagg by the commons, and the execu- 
on 70 one of the foon forced into conſideration the APPEL- 


ba. 


ed! 80 14. W 3. c. 3 2. Re ha C. " 11. G. 2. c. 24. 4. G. 3. c. 33. 
& 10. G. 3. c. 50. The prefacer is poſſeſſed of a collection of Manuſcript Re- 
ports vy! Sir Orlando Bridgman ; and in that colle ion there is a curious caſe on the 
| privilege of parliament, as it ſtood before the ſtatutes above cited. It was the 
caſe of Benyon and Evelyn before the court of common pleas in Trin. 14. Cha. 2. 
and the firſt point was, whether an original might be fued out againſt a member of 
the houſe of commous and be kept up againſt him by continuances whilſt he con- 
tinued a member. The report contains a very full and elaborate diſcuſſion of this 
point in a judgment delivered by Sir Orlando Bridzman as lord chief juſtice, — 
This collection of reports by Sir Orlando conſiſts of five folio volumes. I he 
firſt contains reports by him in Law French of caſes in the king's bench and ex- 
Chequer chamber from the firſt to the fifteenth of Charles the Firſt. The four 
other volumes are Engliſh reports by Sir Orlando whilſt he was the chief juſticc | 
of the common pleas. Fhe firſt of theſe four latter volumes conſiſts chiefly of 
| ſhort notes of caſes. The three other volumes contain about thirty ſelect argu- 
ments for the moſt part by himſelf on giving judgment in the common pleas and 
in che exchequer chamber, The ſelect arguments were apparently written com- 
poſitions ;. and are ſuch as give a vaſt idea both of his learning talents and induſtry, 
All the four volumes for the time he was chief of the common pleas are fair copies 
ſeemingly with a view to printing. Whether the originals exiſt in the hands of his 
deſcendant Lord Bradford or of any other perſon, or whether any reports by: Sir 
Orlando whilſt he was lord keeper are exiſting, the prefacer is uninformed. 
| This notice is given, becauſe there may be occaſions, upon which a reference to. 
the reports of ſo great a lawyer may become material to the law and juſtice of the 
country. In 1. Lord Raymond's Reports 380. Lord chief juſtice Holt cites the 
caſe of Chamberlaine v. Preſeott from Sir Orlando Bridgman's Reports; and 
the extract there given from them agrees with the ſame report ROE collection of 
: WED the Ones is thus poſſeſſed. 
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LAN jariſdiction W by the lords over decrees in equity. 
Shortly after the commitments (a), the commons, at a con- 
Terence with the lords, communicated in writing the reaſons 


of the commons for not meeting to confer with the lords upon 


privilege without reſerring to Mr. Onflow's caſe, which was 


the only ſubject matter of the conference ſo unattended, But 


being previouſly iuformed of the recent commuments by the 
commons, and being therefore prepared, and having actually 
releaſed one of the perſons ordered to be committed, and pro- 
hibited all gaolers and others from moleſting any of them (6), 
the lords gave a formal notice of theſe ſtrong meaſures to the 
commons, with ſome comments on the provocation they had. 
given to the lords. This notice Was expreſſed in proud and 
augry language. It repreſented the houſe of lords, as tlie place, 
where the king is HIGHEST in his royal eſtate, and where the 


LAST RESORT of judging upon writs of error and appeals in 
equity in AT.L CAUSES and over ALL PERSONS 75 UNDOUBTEDLY | 


fixed and permanently lodged. It ſtated it as an unexampled ' 


breach of privilege againſt the houſe of peers, that their orders 
or judgments ſhould be diſputed or obſtructed by the lower 


houſe ; informing them, that they are no court, nor have au- 


thority to adminiſter an oath or give any judgment. It 
pointed at the orders of commitment, and other orders by the 
commons, as a tranſcendent invaſion of the rights and liberty of 
the fubject, and againſt magna carta, the petition of right, and 
many other laws, which have provided, that no freeman ſhall 
be impriſoned or otherwiſe reſtrained of his * but by due 


1 „ 


| wy" Sm, Comms 2. 5 June 675. 


(* Journ. Dom. Proc. 2. 8 June 1018 "+ . 
proceſs. 


PREFACE. cali 


proceſs of "RE 1 ſtated the proceeding of ha commons as 
tending ** to the ſubverſion of the government of this . 
« dom and to the introducing of arbitraringſs and diſorder:“ 

becauſe, added the lords, it is in nature of an injunction. 
from the lower houſe, who have 9 authority nor power of 
judicature over inferior ſubjetts, much leſs over the king and lords 


% againſt the orders and judgments of the SUPREME court.” It 
exultingly concluded with referring the commons to the roll 

of parliament of 1. Hen. 4. (55) and to make this reference the 
more ſolemn, the peers 500 managed for the houſe of lords, 
were armed with the original record in their hands, and were 
commanded to read it to the commons, as if (according to the 


language of one e (e) who was a great lawyer, and though in 
| general 


1 by Ie appears by the journal of the lords, that the e of the records of 
the Tower was ordered to furniſh their houſe with copies, not only of the parlia- | 
ment roll of 1. Hen. 4 No. 79. to which the lords thus referred the commons, 
but alſo of the parliament rolis of 4. H. 4. No. 10. 8 9. H. 4: No. 21. to which 


Haney yy the commons were not referred. 


(e) Sir Robert Shin. Of his arguments ir in the courſe of this > rind be- 
tween the two houſes about privilege and the appellant juriſdiction, there are many 
ſhort notes in Mr. Grey's Debates. See vol. 3. p. 127. 143. 200. 223. 243. & 
vol. 4 p. The vaſt learning and ability of Sir Robert Sawyer are ſufficiently: 
teſtified by his wonderfully profound and extenſive arge. ment for the crown in the 
great London uo warranto caſe in the reign of Charles the Second. By thus referring 
to that argument, it is not meant in any degree to intimate any impreſſion as to the real 
law of that famous caſe. The tranſitions of Sir Robert Sawyer's life as a member of 
parliament and lawyer are particular. In this great ſtruggle of the commons about 


appellant juriſdiction over equity he took a deciſive part againſt the claims of the lords. 1 


About five years afterwards and when he had been ſpeaker of the commons, he was 
made attorney general, and in that office fo conducted the ſtate proſecutions during 
the latter part of the reign of Charles the Second and ſor ſome years of the reign 


WI his aft oa 138 unfortunate ſucceſſor, as to render 'kimfelF" very unpopular if. 
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general an over devotee to the court and to prerogative, was a 
ſtrenvous ſupporter of the commons in this hot contention 
between the two houſes) this only Diana of the lords was to 


be worſhipped by the commons and to awe them into ſub- 


not odious. But a few months before the revolution, Sir Robert, having refuſed 
to ſupport the diſpenſing power claimed by King James, was removed from office: 
and then he was ſingled out as one of the counſel for the biſhops on their trials, 


and acquitted himſelf with diſtinguiſhed ability. See 1. Burn. Hiſt. fol. ed. 742. 


In the convention parliament, he was zealous againſt James; and in one of the 
debates previous to the vote of abdication even went the length of ſaying, © in all 
* J have read I never met, in fo ſhort a reign, with the /aws fo violated and the 


< prerogative ſo ſtretched,” 9. Grey's Deb. 22. When the revolution was ac- 


compliſhed, there ſeemed to be a proſpect, that his great legal and parliamentary | 
abilities would raiſe him again into ſome high official ſituation in the law. But 
his rivals were eager to take advantage of his former conduct: and his harſh pro- 
ceedings againſt Sir Thomas Armſtrong, who was executed on an outlawry for 
high treaſon notwithſtanding all the earneſt. and pitiable efforts of his lady and her 
friends to obtain a writ of error to reverſe the judgment, the legality of which was 


moſt apparently queſtionable, ſoon gave the opportunity. A petition of Lady 


Armſtrong and her daughters was preſented to the houſe of commons; and the 
reſult was implicating Sir Robert Sawyer as the leader of the proſecution, and in 
roſpect of it he was expelled the houſe of commons. See 3. State Tri. 4th ed. 
986. & 9. Grey's Deb. 525. It is obſervable, that this petition of Lady Arm- 
ſtrong produced a reſolution of the houſe of commons, « that a writ of error for 


5 « the reverſal of a judgment is felony or treaſon is the Alchr of the ſubjeft and | | 


« ought to be granted at his defire, and is not an act of grace or favor, which may 
« Ze denied or granted at pleaſure.” This reſolution paſſed the th of Nov. 1689. 
which was about two months before Sir Robert's expulſion ; and it ſeems from 
Mr. Grey's account of the debates on that occaſion, as if his coarſe behaviour, on 

ta aſſiſt the granting of the writ of error, was one of the grounds. 
But on the other hand it ſhould be remembered on his behalf, that the chief wit- 


- neſs examined againſt him admitted, that he did not demand execution of Sir 


Thomas till the judges had. declared themſelves, and that as to the writ of error 
he ſaid it was not e i Sierra but nne | 
a ne tao n SAR *** 
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_ miſſion, —But notwithſtanding this high tone of the lords; 
notwithſtanding this oftentatious exhibition of the parliamen- 
tary roll of the firſt of Henry the Fourth, as if it was a grand 
diſcovery of yeſterday, the commons were not in the leaſt 
diſheartened ; but inſtantly reſolved on defiring a conference 
with the lords on the ſubje& of this memento from them, 
and appointed a committee to prepare reaſons ; and fo expedi- 
_tiouſly were thoſe prepared, that the very next day reafons 
were reported to the commons and were by them ſettled (4). 
Of the paper containing theſe reaſons the moſt ſtriking paſſages 
| were to this effect. It was obſerved as a matter much be- 
low the expectation of the commons, that the ſubject held up 
by the lords with ſuch ſhew of high importance ſhould prove 
to be only the commitment of four lawyers” for a mani- 
<6: feſt violation of privilege.” It expreſſed much more ſur- 
prize, that the lords, after introducing the late conference 
with aſſuring the commons of its being to promote a good 
correſpondence between the two houſes, ſhould aſſume a power 
to adjudge the order of commitment by the commons illegal 
and arbitrary, and condemn the whole houſe of cemmons as 
criminal. It aſſerted the legality of impriſonment by the com- 
mons for breach of privilege ; and it denied ſuch impriſonment 

to be againſt the king's dignity. But it retorted that charge, 

by inſiſting, that the claim of the lords, to be the ſupreme 
court, and to have the king when in the judicature of their 
houſe conſidered as higheſt in his royal eſtate, was indeed a 
diminution of the dignity. of the king; chat the king was 
higheſt in his royal eſtate 1x UL parliament; and that the 
CLAIM: or THE. LORDS WAS DEO AT ORT TO THE AUTHO- 


2s (d) Journ. Comm. 4. June 1675. 
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RITY OF THE WHOLE PARLIAMENT BY APPROPRIATING IT 
ro TAEMSELVES. It inſiſted alſo, that the commons were 
only maintaining their own privileges : but that the lords did 
highly intrench upon the rights and privileges of the commons 
by deuying them to be a court, or to have any power of judi- 
cature; and that if this was admitted, it would leave them 
without any power to preſerve themſelves. It anſwered the 
imputation of invading magna carta, the petition of right, and 
other laws, by forcibly obſerving, that thoſe did not take away 
the law and cuſtom of bn: or of either houſe ;' and 
that if it was otherwiſe, the lords had ſtrangely forgotten 
magna carta and. thoſe other laws, in the ſeveral judgments 
paſſed by themſelves in caſes of privilege. It alſo re- 
pelled this attempt by the lords at popularity of argument, 
by remarking, that the commons could not find the lords to have 
any juriſdiftion in caſes of appeal from courts of equity, by magna 
carta, or by any law or cuſtom of parliament, It firmly in- 
formed the lords, that the commons conſidered the enlarge- 
ment of their priſoners-as a breach of their privilege, and had 
therefore cauſed the perſons to be retaken and had committed 
them to the Tower. The concluſion was in theſe ſtrong 
words. As to the parliament roll of r. Hen. 4. (dd) cauſed 
« fo be read by your lordſhips at the laſt conference, but not 
5 applied, the commons apprehend it doth not concern the caſe 
*in queſtton : for that this record was made upon occafion of - * 
66 JUDGMENT GIVEN BY THE LORDS TO DEPOSE AND 1M- 
« PRISON Gn TER ROO to which THE co,j,zç 


(⁴¹² nn in n cis parkamen roll of 1. | Hen, 4 4. 
are in 3. Ded. 240. | 
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* WERE UNWILLING TO BE MADE PARTIES. And therefore 
et the commons conceive, it ill not be for the HovoR of your 
«© lordfhips to make further -uſe of that record. But we are 
% commanded 20 read to your lordſhips the parliament roll 
© of the 4th of Edward the third No. 6 (ddd), which, if 
«© your lordfhips pleaſe to confider, they doubt not but your 
% lordſhips will find occaſion to apply it to the preſent pur- 
i pofe.” Thus at length the commons not only claimed to 
deprive the lords of their favorite parliament roll of Hen. 4. 
both by the inſufficiency of its contents and by an argument 
IN PUDORENT, but to repreſs them by ſuch a counter-roll of 
parliament, as might more than compenfate the commons for 
the want of an 7ndor/ement to the roll of all their opponents. 
However it was not permitted to the commons thus to affail 
the lords: for after adjuſtment of theſe defenſive reafons by 
whe” commons, and after their accordin gly ſending to the 
lords for a new cbnſerence, the lords, though twice applied 
- to for A doping did net condeſcend to grant one; and in 


(dad) is et- in e f the following Freatife, ard the irenſurr af e, Ser. 
mons for referring to it was without doubt, that in their conſtruction at leaſt the 
Toll amounted to an acknowledgment, by the lords, i in the reign of Hdward the 
third, of its being againſt the law of the land to have commoners adjudged by the 
peers ſingly. Beſides lord Hale's comment upon this famous roll, ſee 2. Inft. 50. 
| Prynne's Plea for the Lords 324. 3. Grey's Deb. 25; Journ. Dom. Proc. 
2. July 1689. and Seld. Judic. in Parl. p. 3. Note, that at the beginning of the 
ſeſſion the original records of the parliament rolls of 36. Edw. 3- no. 9. 2. R. 2. 
no. 28. and 4. Hen. 4. no. 56, were brought into the commons in purſuance of 
their order, and that they referred it to a committee to tranſlate into Engliſh cer- 
tain parts of them, and to ſearch-whether they were upon the ſtatute rolf. Journ, 
Comm. 14. & 15. April 1675. See further 062 Ra 

April 1675. and 3. * * e wer | 
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that ſtate of things between the two houſes, the king, after 
ſome attempt to conciliate them, at length prorogued the par- 
liament. The manner of it was thus. He firſt ſummoned; 
both houſes (e) to attend him at the banqueting houſe in 
Whitehall, and there he interpoſed himſelf by a mediating 
ſpeech to the two houſes. lu this ſpeech, he conſidered the 
whole affair of their quorrel as a contrivance of enemies to 
himſelf and the church of England, and imputed tothe con- 
trivers the deſign of procuring a diſſolution (). He avowed. 
it to be his opinion, that a compoſure between the houſes was 
not attainable without ſuch FULL conferences, as either might 
effectuate conviction on both ſides, or enable him. to 75 | 
rightly. of the difference. This ſpeech. was very ſignificant, 
It appears ſilently to have conveyed to the lords, that, how- 
ever heretofore he had favored the claim of the ariſtocracy to 
ORIGINAL juri/d:i&1on ; and however partial, notwithſtanding 
his now having the late attorney general. Finch as his lord 
keeper inſtead of lord Shafteſbury, the king might ill 
be to that claim ; he was by no means anxious to ſuſtain 
their pretenſion to the APPELLANT juriſdiction in; any de- 
gtee. Poſſibly he at length was enabled by the new holder of 
his great ſeal to ſee, that the claim by the lords to be the su- 
PREME DERNIER RESORT Was as dangerous lo the monarchical : 


(e) Idurn. of both houſes, 5. June 1675. 


() According to biſhop Burnet, lord Shafteſbury ſaid it was his contrivance: 
and certain it is, that his lordſhip was very vehement on the ſide of the houſe of. 
lords in the quarrel, and in the ſecond ſtage of it was. viokently againſt an expedient. 
of lord keeper Finch to ſtop the further progreſs of the quarrel. See 1. Burn. Hiſt. 
fol. ed. 385; lord Shafteſbury's Speech in 1. Chandl. Deb. 165. However biſhop. 
Burnet adds, that others aſſured bim it. * in — | and this ſeems moſt 


«En Hoa 1 
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part of the government, as it was inimical to the democratical 
part, Poſſibly alſo his own quick diſcernment, when he be- 
came thus far inſtructed, was not at a loſs to perceive, that 
his ambitious views of having both lords and commons at his 
devotion would be beſt anſwered, by a foe and ſupreme ori- 

ginal juriſdiction in the lords, under the controu! of a ſupreme 
appellant juriſdliction in the crown ſingly ; or if that could not 
be, at leaſt that he ſhould have the naming of commiſſioners 
to exerciſe the appellant juriſdiction in the fr? inſtance, that 
is, except when the wHOLE parliament ſhould interfere. 80 
much, however, was not avowed by the king. Nor indeed could 
it have been, without danger of uniting the two houſes againſt 
himſelf. What he did avow in the ſpeech could not be 2vhol;y 
reliſhing to either houſe: for it may be preſumed, that neither 
lords nor commons wiſhed to make the king the arbiter of 
their reſpective privileges. But upon the whole the ſpeech, 
notwithſtanding a profeſſion of impartiality, was leſs unfayor- 
able to the commons than to the lords : the recommendation 
of a FULL conference being the very thing, which the com- 
mons had propoſed and he lords had declined. This was 
ſeen by both houſes : and each acted accordingly ; the lords 
on the one hand omitting to addreſs the king for his ſpeech ; 
and the commons on the other hand thanking him for it (VJ. 
But in one thing the conduct of both hooks after the ſpeech 
was the ſame: for both were active in continuing hoſtili- 
ries (): and the t finding that his mediation was unavail- 
_ „ | e 


2 ff) For the W in the commons upon ſo * the king, particu- 
larly Sir Robert Sawyer's ſpeech, ſee 2. Grey's Deb. 261. 


(s) The ſecond day after the king's firſt ſpeech, the lords declared, that the 
Lieutenant of the Tower . the four counſel committed by the commons 


Was 
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ing, went to the houſe of lords, and after a ſpeech to the 
two houſes (4) terminated: the ſeſſion by a prorogation ; and. 
. 


was againſt law; and ordered the lord keeper to require the cur/itors to iſſue 
writs of habeas corpus for bringing the counſel to the bar of the lords; and they 
alſo ordered the uſher of the black rod to attach the body of John Topham 
the ſerjcant at arms of the commons for taking the counſel into cuſtody, and to 
bring him to their bar. On the next day, finding from the lord keeper, that the 

making out writs of habeas. corpus for the great ſeal belonged to the clerk of 
the crown in chancery,. though the two judges conſulted held them when iſſued. 
under the great ſeat good in law by what hand ſoever ꝛuritten, the lords ordered 
the clerk of the crown to make out writs of alias habeas corpus. Notwithſtand- 

ing alſo a ſecond meſſage from the commons about a new conference, the lords 
were ſilent: on that head. See Journ. Dom. Proc. 7. & 8. June 1675. —-Nor 
were the commons inactive after the king's firſt ſpeech. They voted a juſtifica- 
tion of the lieutenant of the Tower; and refolved, that he ſhould not make re- 
turn to any writ to remove any perſon committed by them for breach of privi- 
lege. When he informed them of having been ſerved with writs of habeas corpus 
under the great ſeal, they intimated to him that he ſhould forbear to retuca the 

writs z and they directed a committee to inſpect the journals of the lords as to 

their proceedings about the four committed lawyers, and referred it to the ſame 
committee and to ſome others to inſpect and ſearch records and entries for prece- 
dents in like caſes and to report next day. On the next day alſo, being the day 
on which the prorogation took place, the commons received a report from their 
committee; that they had found ſeveral. precedents of writs of habeas corpus re- 


* _ turnable in parliament, and had conſidered them, and thereupon agreed on four 


© reſolves,. which being read were unanimouſly adopted by the houſe, . The firſt 
reſolution was, that no commoner, committed by the commons for breach of pri- 
vilege, ought, without their order, to be made to appear, by writ of habeas corpus 
or other authority, and to receive determination in the houſe of peers, during che 
ſeſſion in which he was committed. The ſecond declared the order of the lords 
for the writs of habeas corpus for the four committed lawyers, to be inſufficient 
and illegal; becauſe it was general and expreſſed no particular cauſe of privilege, 
and commanded the OP great: ſeal to be put to writs. not returnable before the 
| wa 


(5) 3 of both houſes fs. June 1675. 
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fb without any anſwer from the lords to the laſt propoſal of a 
conference by the commons, the contention was for a time 
neceſſarily ſuſpended, and ſome publick bills of importance (4b). 

Were diſappointed on | 


BuT cis quarrel between the two did about the privi- 
lege of the commons as to proceedings before the lords, and 
about the appellant juriſdiction exerciſed by the latter, was 
ſoon · reſumed: and what in the firſt part was chiefly the 

point of privilege became 1 in the ſecond 8 . direftly the 
Point 77 Judicature. | 


THE prorogation of the parliament was till the 13th of 
October. Accordingly on that day the two houſes being aſ- 
ſembled, the king addreſſed himſelf to them in a ſpeech, which 


houſe of peers: The third was for acquainting the lord keeper with the preceding 

reſolutions. The fourth was for a meſſage to the lords to acquaint them, that 
' the four counſel were committed by the commons for. breach of prints. 
Seb Jenin eee 8. & 9. June 1675, 


(35) One bill was to prevent illegal exafting of money from the ſubjeft, For 
the. debates in the commons on this bill, which was founded on a bill. of a like 
kind in a former ſeffion, ſee Grey's Deb. vol. 2. p. 404; vol. 3. p. 2.— Another 
bill depending before the commons was to prevent illegal impriſanment of the ſub- 
ject. See 3. Grey's Deb. 105. 239. 276. & 320. and 2. Grey's Deb. 225. 349. 
364. & 433-—A third was about vacating ſeats in parliament by taking of offices. | 
3. Grey's Deb. 53- 


(.) For further particulars concerning this firſt part of the quarrel about ap- 
_ pellant juriſdiction, ſee Mr. Grey's Debates of the Commons vol. 3. great part of 
which is occupied with the debates on the ſubject. 


profeſſed 
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profeſſed a great defire to prevent revival of their quarrel 
about privilege and appellant juriſdiction; and at leaſt ſhewed, 


that he was anxious to have the quarrel on thoſe points poſt- 


poned, till the bills for ſupply of money for the public ſervice 


and his own wants were paſſed. He was followed in this by 


lord keeper Finch, who uſed his rhetoric: to perſuade a care- 
ful avoiding of all queſtions leading to diſſenſion (4). Nor 
do the commons appear to have n any ſigns of a diſpo- 
ſition unneceſſarily to renew hoſtilities with the upper houſe. 
Indeed for the purpoſe of the commons it might have been 
ſufficient, that the affair of their privilege and of the appel- 
lant juriſdiction claimed by the lords ſhould be ſuffered to reſt, 


as they were left at the prorogation : ſor had the lords in this 


new ſeſſion deſiſted from reſuming the appeals, out of which 
the quarrel aroſe, and the other exerciſe of appellate juriſdic- 
tion over cauſes in equity, it might gradually have produced 


all the effect of a victory to their opponents. But it ſoon 


appeared, that the lords did not mean to leave this branch of 
their claim of a ſole judicature in a dormant or undecided ſtate, 
or even to avoid any of the particular caſes from which the 


_ quarrel of the laſt ſeſſion had originated. Even as early as the 


third day of the ſitting of the lords (/), Dr. Shirley, undiſmayed 
by the paſt violence of the proceedings of the commons in his 
caſe, preſented a petition to the lords to deſire a day for hear- 
ing the cauſe, which was depending laſt ſeſſion between him 


and Sir Jn Fagg, and was then ſine die. Immediately on 


(4) Journ Dom. Proc. & 1. Chand. Deb. Comm, 234: | 


N 19. OR. 1675. . | 
preſenting 


FN F111 np 


| preſenting this petition, the lords ordered the paſſages in the 
king's ſpeech and in that of lord keeper Finch diſſuading the 
renewal of the paſt differences to be read: and probably this 
was done upon the ſuggeſtion, either of the lord keeper 
Finch or of ſome other peer, who wiſhed to encourage a 
poſtponement of hearing. But a long debate aroſe and was 
adjourned. The next day the ſubje& was reſumed, and the 
lords for freer debate went into a committee of the whole 
houſe; and in this manner the buſineſs was in the whole 
debated: in a committee of the whole houſe on fix. different 
days, and on each of them the journal of the lords calls the 
debate a lang one, and on the four laſt of them no other buſi- 
neſs was permitted to intervene. Very warm ſpeeches are 
ſaid to have been made in thoſe various debates of the matter. 
But the only remains of them, which appear to have reached 
the preſent times, conſiſt of a ſingle ſpeech by the earl of 
Shafteſbury (n), who from the beginning ſeems to have 
been a moſt active encourager of the judicative claims of the 
lords in their full extent. However from this ſingle ſpeech, 
which furniſhes a fine ſpecimen of the parliamentary debate 
of the time, and is ſufficient to elucidate this ſtage of the con- 
troverſy about privilege and appellant judicature, it may be col- 
lected, who was at the head of the partizans for one ſide of 
the queſtion. In this ſpeech, it is diſcoverable, that two pro- 
_ poſitions were made to the lords to prevent an, immediate re- 
vival of the differences with the commons. One was by the 


( ) Lord Shafteſbury's ſpeech was probably printed ſoon after its being ſpo- 
ken. It is in the Collection of State Tracts of the Reign of Charles II. __ 
in 1693; and 1 is alſo _m_—_ in 1. Chandl. Deb. Lords RIP 


famous 
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famous mathematician and aſtronomer Dr. Seth Ward biſhop 
of Saliſbury, who, it ſeems, had adviſed appointing a day to 
conſider what ſhould be done upon the petition inſtead of a 
day to hear it. The other was from lord kceper Finch, then 
a peer, afterwards earl of Nottingham and lord chancellor, 
and ſomewhat differed from the former, it being that à very 
long day ſhould be appointed for the hearing. Bur both of theſe 
propoſals were reſiſted by lord Shafteſbury in a ſtile of 
eloquence of the moſt impreflive kind. In the ſpeech made 
by him upon this important occaſion, the great point of ap- 
pellant juriſdiction is not argued ; for the lords had already 
committed themſelves, not only not to retract from their 
claim of judicature, but not to hear it diſputed nor even to 
confer upon it. Their being thus committed muſt have put 
thoſe,, who were for poſtponement of the hearing of the 
cauſe under great difficulty: for under ſuch circumſtances 
even Lord Nottingham, however convinced he might be, 


' that the appellant juriſdiction did not belong to the houſe of 


n 0 and however * with EINE againſt be, 
$2 could 


(v) Amongſt other moſt valuable manuſcripts, - which that great man the | Bar 


of Nottingham left concerning the court of chancery and the principles and prac- 


tice: of equity, one part of his colleions is, intitled PRoLEGoMENA. The firſt 
chapter of that work is de Officia Cancellarii; and at the end of it there are the 
following paſſages, which ſeem ſufficient to ſhew, that his impreſſions were ſtrong 


againſt the claim of the lords to appellant juriſdiction over equity. In 


« 37, Hen. 6. 13. it is ſaid a writ of error lies in parliament upon a judg- 
& ment in chancery. But no writ of error lies on proceedings by ſabpæma for 
« therein the chancery is no ccurt ef record. No MAN THEN HEARD OF A 


« PETITION IN NATURE or Ax ARAL. ELSE: DOUBTLESS; IT HAD BEEN | 


4 MENTIONED. In 27. Hen. 8. 18. it is argued, that an erroneous decree could 
5 | not 
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could not be otherwiſe than tongue - tied on the right. Being 
thus abſolutely excluded from the main point, both he and 
biſhop Ward reſorted to the only topicks of argument, which 
their ſide of the queſtion upon the caſe ſo narrowed would 
allow. Theſe were, that the caſe of Dr. Shirley was apparent- 
ly and on his own ſhewing not proper for relief; that whether 
the commons had not a privilege of being exempt from appearing 
as ſuitors at the bar of the lords, was a doubtful point; that pro- 
ceeding with the caſe would cauſe a breach with the commons, 
when, from the critical ſituation of publick affairs, it was moſt de- 
ſirable to avoid one; and that poſt ponemeut of the hearing was 
an expedient, which might prevent ſuch a breach, and yet leave 
the claim of the lords to the appellant juriſdiction unprejudiced. 


4 not be reverſed in the ſame court, and therefore muſt be in parliament, It is 
« more natural and legal, the appeal ſhould be to the king in perſon, whoſe con- 
« ſcience is ill adminiſtered. So it was done in Sir Moyl Finch's caſe, and fo 
_ «. ought to be done in caſes before conſtable and marſhal. But lord Coke ſays 
« the firſt decree in chancery was 17. R. 2. and that as appears was examined in 
« parliament. By the journal of houſe of commons 18. Jam. divers bills read to 
“ vacate ſeveral decrees in cancellarid. So IT WAS FIT FOR THE LEGISLA= 
« TIVE AND NOT PROPER. FOR THE JUDICIAL POWER OF THE LORDS AS. 
« Now 1s USED.” — The preceding extract is from a copy of manuſcripts of lord 
chancellor Nottingham, late the property of Heneage Legge Eſquire, ſon and heir 
of the honorable Mr. Baron Legge, and now by gift of Mr. Heneage Legge the 
property of his couſin the honorable Henry Legge ſecond ſon of the preſent Earl 
of Dartmouth. The manuſcripts thus referred to conſiſt of lord Nottingham's 
Equity Reports from the time he had the great ſeal till within a month and „5 
days of his death, of the Prolegomena beſore- mentioned, and of a Syſtem of the 
Practice of Chancery. The writer of this preface is in the preſent poſſeſſion and 
uſe of theſe invaluable treaſures, through the united indulgence of the late owner 
and the Preſent one, and under circumſtances, which evince a ſuperior delicacy of 
mind worthy of perſons deſcended from a lord chancellor Nottingham, and greatly 
enhance the favor thus received from chem by the writer of this preface. 
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Theſe reaſons of poſtponement were encountered by lor 
Shafteſbury with wonderful force and adroitneſs. The firſt ot 
them, indeed, which came from his accompliſhed rival, was 
not difficult to find fault with; for, without hearing the ap- 
pellant's counſel, to treat his caſe as not fit to be in any manner 
heard, had certainly the appearance of being very exception- 
able, more eſpecially after having once appointed a hearing of 
the caſe; and accordingly lord Shafteſbury was not a little 
ſevere upon his great ſucceſſor in office for reſorting to a reaſon 
ſo unjudicial. The three other reaſons were not quite ſo ma- 
nagrable. But thence lord Shafteſbury had the better oppor- 
tunity of ſhewing his talent of parliamentary debate. On the 
reaſon from the privilege of the commons, it perhaps was 
found not ſo convenient to dwell very much : for probably at 
that time it ſcarce ſeemed compatible with the independence by. 
the commons, that without their previous confent their members 
ſhould be amenable -to the bar of the upper houſe.. Inſtead, 
therefore, of deeply confidering that point, lord Shafteſbury 
artfully endeavoured to take off the influence of the mover of 
it, not only by hinting at the aQive zeal, which the lord 
keeper had ſhewn whilſt he was a member of the lower houſe 
for their privilege in money bills and _ incidentally againſt the. 

| Judicature of the lords, and for which he had been thanked by 
the lower houſe; but by obſerving on the difficulty ſuch a 
perſon muſt find to think the lords in any manner in the right 
againſt the judgment of the commons. But the great burſt of lord 
Shafteſbury's eloquetrce was upon the two remaining reaſons of 
poſtponement. In anſwering them he appears to have touched 
every ſtring, which could inflame or faſcinate the paſſion of the 


lords for Judicature, into a conviction, ——that judicature was 


the 
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cho life and ſoul of the peerage 3—that on the exerciſe of ju- 
dicature by the lords depended one of the grand equilibriums 
of the conſtitution ;—that in contending for judicature the 
lords had their ALL at ſtake that to poſtpone and heſitate 
was to ſurrender that ALL to the king and commons, or rather 
according to his view to the king only and that if reaſons 
of ſtate were to weigh, the conjuncture of the time was ſuch, 
as to make diſſention defirable, as being the beſt means af 

checking a ſecret deſign, which he imputed to thoſe neareſt 
the king, of cloſe connection with the court of France at 
the riſque of the reſt of Europe and more eſpecially of 
England. Having ſpoken upon theſe topicks, he made a con- 
cluſion, which in deſigu reſembled the beginning of his ſpeech. 

As the early part was calculated to take off the influence of the 
lord keeper Finch; fo the latter part was equally framed with 
a view to prevent any influence from the bench of biſhops. 
For that purpoſe it was laboured by lord Shafteſbury to impute 
the difference between him and the biſhops, to a difference af 
political principles ; to his being ſo-fixed in the principle, that 
the king is king by law ; and to their being fo addicted to the 
dectrine of the divine right of monarchy and the conſequential 
principle of paſſive obedience (un). After mo impreſſing the 
| | x” lords 


(un) It may throw ſome light on the origin of the rage for the divine right of 
manarchy and the ſiſter doctrine of indefeazible right of ſucceſſion, during the 
reigns of James the Firſt and his ſon Charles and of the two ſons af the latter, to 
recollect, how the ſucceſſion to the crown of England Rood at the death of queen 
Elizabeth.--Henry the Eighth had been entruſted by acts of parliament with the 
power of limiting the ſucceſſion to the crown of England according to his own will 
and pleaſure. To give ſo vaſt a diſeretion ſeems extraordinary. But it ſhould 
de conſidered, that his daughters Mary and Elizabeth had both been illegitimated 
by add ef parliament. . .Prabably therefore ene reaſon for creating this high truſt 


was 
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lords with the 1dea, that in this conteſt for appellant judicature 


he was ſtruggling to . the entirety of the conſtitution 
| IT 


vas to inveſt the king with a 8 of ſo e thetn in the Grain, 
as to avoid the inconſiſtency of re-legitirnating them. But whatever the rea- 
fons were, if the laſt will attributed to him is authentic, he exerciſed the power 
bo as to accompliſh that purpoſe : for in default of heirs of the body of his ſon 
Edward and of his own body by his wife Catherine Parr or otherwiſe, Henry's. 
laſt will limited the crown to Mary and Elizabeth and their iſſue ſucceſſively. 
Had the will of Henry ſtopped there, the right of James the Firſt to. ſucceed. to. 
the crown of Elizabeth would. have been wholly exempt from difficulty :. becauſe 
he was heir of the body of Margaret queen of Scots eldeſt ſiſter of Henry. But 
the will attributed to Henry did not ſtop at the limitations to Mary and Elizabeth 
and their iſſue, It proceeded further; and what was very important to the famous 
Mary queen of Scots during her li and afterwards to her ſon and heir our. James 
the Firſt, the ſame will of, Henry preferred the iſſue. of his younger ſiſter the 
dowager queen of France to the iſſue of his elder ſiſter Margaret queen of Scots, 
This indeed was enough to make king James and his family devotees to the divine 
right of kings and the conſequential bigotry of indefeazible hereditary ſucceſſion 
to the crown : for if the objections, which had been made to the authenticity of the 
will of Henry, were not tenable; and if the objections, which had alſo been made 
to the validity of the marriage-of Henry's fiſter the dowager queen of France with 
her ſecond huſband Brandon Duke of Suffolk, alſo failed; then, not James the 
Firſt, as heir of the body of Henry's elder ſiſter the queen of Scots, but ſuch 
perſon, as at the death of Elizabeth was heir of. the body of his younger ſiſter the 
dowager queen of France, became intitled.to the crown, unleſs the divine right of 
monarchy and the indefeazibility of ſucceſſion to the throne could be called in aid, and 
being ſo called were ſufficient to do away the force of an act of the whole legiſla- 
ture and of an inſtrument made under legiſlative authority. But according to 


- this view of the caſe, there might be ſomething beyond bigotry in the zeal 


of thoſe, who formerly diſgraced themſelves by the nonſenſe of the divine in- 
defeazible right to crowns, particularly the crown of England. —On the 
preſent occaſion to go deeply into this curious ſubject, would be too great a di- 
greſſion. It is therefore reſerved for ſome future occaſion. But it may be gra- 
tifying to thoſe, who are fond of genealogical hiſtory, to mention generally, 'who, 
according to the law of deſcent of the crown, was heir of the body of Henry's 


"0 the dowager queen of France at 12 death of queen EY and who now 
ſtands 
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againſt the king and his miniſters ; and that the biſhops held 
themſelves bound in duty to ſacrifice any part of it to the 


plieaſure and ſeparate intereſts of the crown; and after again 


adverting to it's being ela de ſe to the lords to poſtpone, and 


adding, that their loſs of appeals was nyt the intereſt of the com- 
mons, but the inclination of the court; lord Shafteſbury cloſed his 
impreſſive ſpeech, with moving to appoint a day for the hearing 


of Dr. Shirley's cauſe. How this great ſpeech was anſwered, 
is not handed down to us. But whatever might be the force 


of the reaſons on the other ſide, they failed of ſucceſs; and the- 


reſult of the debate was a reſolution of the lords for hearing 


ſtands in that ſituation. The prefacer, heretofore, has looked into the ſubjeCt with 
a view to this. A long deduction would be requiſite to enable a correct and con- 


vincing ſtatement of theſe points. But the impreſſion of the prefacer is, that, 
according to the law of ſucceſſion to the crown, which in the caſe of two or more 
daughters prefers the eldeſt and her iſſue, Lord Beauchamp, ſon of Lady Catherine 
Grey by Seymour Earl of Hertford ſon of the protector Seymour Duke of Somerſet, 
was heir of the body of Henry the Eighth's faſter the dowager queen of France when 


queen Elizabeth died: and Lady Anna Eliza Brygges, only child and heir of the 
laſt duke of Chandos and juſt married to the Marquis of Buckingham's fon Earl 


Temple, is now heir of the body of the dowager queen by deſcent from the ſame 


Lord Beauchamp. According to the fame impreſſion; Algernon duke of Somerſet, 
of whom the preſent Duke of Northumberland is grandſon and heir, was heretofore 
heir male of the body of Henry the Eighth's ſiſter. the dowager queen of France 
by deſcent from the ſame lord Beauchamp, according to the deſcent of peerages and 


of lands entailed on iſſue male. Bur this ſtatement muſt be underſtood to be ſubject 
to the exceptions formerly taken to the marriage of the dowager queen of France 
and Brandon Duke of Suffolk, and to the marriage of their daughter Lady Frances 


Brandon to Grey Duke of Suffolk Marquis of Dorſet, and alſo to the marriage of 
their daughter Lady Catherine Grey and the Earl of Hertford. Upon the ſuppo- 
ſition, that the exceptions taken to the ſecond of thoſe three marriages were found- 
ed, it would have the effect of throwing the heirſhip into the Stanley line of the 


dowager queen of France and her huſband the Duke of Suffolk; and ſo, as it is 
, apprehended, the preſent Duke of Bridgwater, according to the law of ſucceſſion to 


the crown in the caſe of two or more female coheirs, MOR become heir of: that. 
e queen's body. | | 


Dr. 
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Dr. Shirley” s cauſe according to lord Shafteſbury's motion. 
There was a proteſt againſt it, indeed, by lord Angleſcy, But it 
was founded on objections to the regularity of the courſe of pro- 
| ceeding and to the apparent want of merits in the caſe ; and 
neither in the leaſt doubted the juriſdiction of the lords, nor 
in the leaſt favoured the ſuppoſition of any privilege of the 
commons, which ſhould . their members from the ex- 
ereiſe. | 


Tun news of this reſolution of the lords to „ pewesed 
with Dr. Shirley's appeal ſoon (0) reached the commons. 

Their firſt ſtep on the occ:fion (Y) was a vote, that Shirley's 
proſecuting an appeal, in the houſe of lords, againſt Sir John 
Fagg a member of the houſe of commons, was a breach of 
their privilege ; with a yote reſtraining Sir John from making 
defence, But though thus prompt in IH their privileges, 
the commons acted, as if they thought it due to the urgency 
of publick affairs to poſtpone combating about the appellant _ 
juriſdiction: for they reſolved () to deſire a conference with 
the lords for avoiding occaſions of reviving the difference 
between the two houſes ; and the conference taking place, it 
was propoſed to the lords (+) on the part of the commons, to 
put off the proceedings on Shirley's appeal for a ſhort time, in 
order that ſome bills of great importance to the king and king- 
dom might be diſpatched. But the lords, inſtead of e up 
to this propoſition, declined taking the leaſt notice of it, and 


(e) Journ. Comm. 13. Nov. 2675. 
(p) Ibid. 15. Nov. 1645. 
(9) Ibid. 18. Nov. 1675. 


| (+) Therealons of the propolition are in Journ. Comm. 10. Nov. 167 . and in 
x. Chandl. Deb. Comm. 242. | 
inſtantly 


„FF _ 
inſtantly after returning to their houſe reſolved (5) to hear Dr. | 
Shirley's appeal the next day ; and as this ſeemingly con- 
temptuous treatment of the commons appears to have been 
adopted without debate, it may be gueſſed, that lord keeper 
Finch and the biſhop Ward and thoſe of their way of think- 
ing were too few to make any ſtand. That ſuch haughtineſs 
rowards the commons ſhould quicken them into action againſt 
the upper houſe, is not ſurprizing. Informed of the diſdainful 
reception of their propoſal to ſuſpend the contention about ap- 

pellant judicature, almoſt as ſoon as the lords had paſſed the 
offenſive vote, the commons inſtantaneouſly (7) anſwered me 
challenge of hoſtility, by reſolutions, not merely denying 
the juriſdiction of the lords over appeals from the courts of 
equity, but expreſſing that denial in the moſt indignant language. 
Upon this occaſion the firſt reſolution _ ” the commons 
was woo expreſſed: 


« W EREAS the houſe hath been informed of ſeveral ap- 
* peals depending in the houſe of lords from courts of equity, to 
* the great violation of the rights and liberty of the commons 
© of England: it is this day reſolved and declared, that wwho-. 

e ſoever fall ſolicit | plead or proſecute any appeal againſt any 
©. commoner of England, from any court of equity, before the houſe 

* of lords, ſhall be deemed and taken a betrayer of the rights and 

« liberties of the people of England, : and fha}l be proceeded 
5 * againſt accordiagly-”" 


In order alſo, that this ſtrong reſolution might be notorious, 
it was reſentfully appointed by another reſolution of the com- 
3 a 1 . l 
(6) Journ. Dom. Proc. 19. Nov. 1675. 
(i) Journ. Comm. 19. Nov. 1675, 
: | : mons 
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mons to be affixed upon the door of the a of their houſe 
and in other conſpicuous places. 


AFTER ſuch warm proceedings between the, two houſes, 
the further fitting of parliament became in a manner unma- 
nageable. Accordingly this return of hoſtilities from the 
commons to the lords was almoſt immediately (2) followed 
with a prorogation of parliament : and the king not only pro- 
rogued ſuddenly without any ſpeech; but, as if he meant to. 
.convey to the publick mind, that he thought great length of 
time requiſite to reſtore good-humour between the two houſes, 
made the prorogation for nearly fifteen months, namely to the 
15th of February 1676-7. But though the prorogation came, 
thus rapidly, both houſes found time to make fome further 
progreſs in the conflict thus recommenced. The commons on 
their part voted both Dr. Shirley and Sir Nicholas Stoughton. 
into cuſtody for proceeding with appeals before the lords againſt 
members. On the ſame day alſo, the lords not only voted 
protection to the two perſons ſo ordered into cuſtody and: to 
their counſel ; but declared the paper containing the reſolu- 
tions againſt their judicature by the commons to be- illegal 
unparliamentary and tending to the diſſolution of the govern - 
% ment;“ and it was even attempted to carry an addreſs to 
the king for diſſolving the parliament. But the motion for 
ſuch an addreſs was loſt. However this was only by a majority 
of two; and the Duke of Buckingham and Lord Shafteſbury 
and twenty other 1 entered a warm Proteiſt (w), en 


(9) Journ of both Houſes 22. 8 1675. 


(w) See the Debate and Proteſt on this motion. for diſſolving parliament in 


1. Chandl. Deb. Lords 175. to "gs 
the 
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the negatived motion upon the ground of its being according 
to the antient ſtatutes to have frequent new parliaments, and 
of the danger of entruſting the repreſentatives of the people 
for the great length of time the then houſe of commons, 


which had already exiſted for about fifteen years, had been 
allowed to continue, 


| From ſuch a concluſion to the fourteenth ſeſſion of the 
long parliament of Charles the Second, it was ſcarce to have 
been expected, that the ſame parliament ſhould meet again, 


without either defiſting on the part of the lords to exerciſe the 


appellant juriſdiction over equity, or a renewal of quarrel on 
the part of the commons. But ſo however it happened. At 
the expiration of the fifteen months, for which the parliament 
was prorogued, the king opened the ſeſſion with a ſpeech, 
which began with adverting to the unhappy miſcarriage of the 
preceding ſeſſion, and with earneſtly calling upon the two 
houſes to avoid all occaſions of difference. But this did not 

prevent the lords from receiving and hearing appeals from the 
_ courts of equity. Yet the commons wholly abſtained from 
interpofing ; and, as if they had repented of their former line 
of condu&, ſuffered the ſeſſion to paſs over without the leaſt 
interruption to the lords. This forbearance was the more 
ſtriking, becauſe early in the ſeſſion the attention of the com- 
mons was called to by a caſe, which almoſt neceſſarily led to 
ſome conſideration of the paſt diſpute about judicature. It 
was the caſe of Dr. Nicholas Carey. Not only had it been 
inſiſted in the houſe of lords by the Duke of Buckingham 
and Lord Shafteſbury and other peers the firſt Cay of the ſeſ 


y | ſion, 
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ſion (x), that the long prorogation hed als the effect of 


diſſolving the parliament; ; but the ſame doctrine was circu- 
lated in various pamphlets. Of thoſe pamphlets, the princi- 
pal (v) was underſtood to be really written by Lord Holles. But 
the oſtenſible author was a Dr. Nicholas Carey; and he was 

examined before the lords; and they fined him £1000. for 
contempt in not anſwering as to his knowledge of the wri- 
ter, and committed him till payment (z). The day following 


this commitment, Lord Cavendiſh, afterwards Duke of Devon- 


ſhire, moved the commons to conſider of the manner of it (a). 
But though in the debate on this motion the reſemblance be- 
tween this and Fitton's caſe before mentioned was pointed at, 
and Dr. Carey's being fined by the lords was open to great 


exception; and though ſome members preſſed the conſidera- 


tion upon the houſe ; yet at length the matter went off 
under the idea of obtaining better information: and as the caſe 
was not further noticed, it may be preſumed, that it was, 


becauſe there appeared ſuch averſeneſs to any preſent contro- 


verſy about judicature, and ſo much ſtreſs was laid on its 
being a caſe Fognizable by either houſe under the bend of 125 


. 85 


: (x) I. Chandl. Deb. Lords 187. 5 


- (y) It was intitled . Some Conſiderations upon the Queſtion, whether the 
« Parliament is diflolved by its Prorogation for 15 Months,” and the title-page 
referred to the ſtatutes of 4. and me E. 2 requiring a e to be holden 
every year. 


(=) Journ. Dom. Proe. 16. & 2x, Feb, & 1. March . 


{a) 4. Grey's Deb. 163. 
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Taru ſuch lukewarmneſs about the appellant judicature 


ſhould appear in the ſame houſe of commons, as had in the pre- 
ceding ſeſſion gone ſuch decided lengths in reſiſſ ing the claim of 
the lords, may at firſt appear very unaccountable. But upon 


looking more deeply into the ſubject, there will be found 
room for conjecturing motives of ſufficient weight to explain 


the myſtery. 
jealous of the king's ſiding with them againſt the lords ; and 


apprehenſive, leſt wreſting the appellant judicature from the 


hands of the lords ſhould too much augment the. power of 
the crown, at a conjuncture, when, in reſpect of the current 
ſuſpicion, that the king and ſome of thoſe moſt in his confi- 
dence had formed ſchemes dangerous to the conſtitution, the 


true policy was rather to detract from that power. Iideed 


the certain conſequence, of forcing the lords to abandon their 
claim of appellant juriſdiction over equity, would have been 


a return of the ſame juriſdiction to commiſſioners nominated 
by the king; and their exerciſe would have been concluſive, 


_ unleſs the whola parliament ſhould interpoſe as the dernier 
"reſort. Nor in this view of the caſe is it wonderful, that the 
leaders of the commons in the contention about appellant 
juriſdiction ſhould prefer the whole houſe of lords with 4 the 


judges to aſſiſt them, to particular judges commiſſionated by the 


king. Beſides there was recently loſt to the country that pat- 


It is poſſible, that the commons were become 


tern of judicial ability learning and integrity lord chief juſtice. 
Hale (5); and the proſpect of having. a Scroggs and a genes, 


> chief juſtice of the king's bench, and as ſuch to preſide as, 


(8) Lord chief juſtice Hale died on Chriſtmas day 1676. 3 became 
chief en on the ber rk bench in weed * 108 and re in 1 n 
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firſt commiſſioner of appeal, if commiſſioners of appeal were 
to be ſubſtituted for the lords, was not remote. Nor is it 
unlikely, that the commons were the more eaſily recon- 
ciled to not further obſtructing the claim of the lords, 
under the conſideration, of there till remaining a right to 


reſort to the wHOLE parliament as the fupreme e ee ju- 


dicature of the kingdom, and of its being ſtill open to the 
commons to aſſert their claim of an equal Ile in that judica- 
ture. Poſſibly alſo it might weigh fomething with the com- 
mons, that, after all, ceaſing to diſpute with the lords about 
the appellant juriſdiction over decrees of equity, was in ſub- 


ſtance only allowing to the. houſe of lords that power over 


decrees of equity, which in ſubſtance the lords already poſ- 
ſeſſed without queſtion over judgments at law: for, where, 
excluſive of principle, was the fubſtantial difference between 
exerciſing appellant juriſdiction over decrees in equity under 
a ſuppoſition of authority inherent to the peerage, and exer- 
ciſing ſuch a juriſdiction over judgments at law under commiſ- 
ſion from the crown by a writ of error, which by long practice 
was become grantable of courſe? Upon the whole, therefore, 
the commons might perhaps deem it ſufficient for the publick 
intereſt, that they had ſecured a victory over the dangerous 


claim of the ariſtocracy to original juriſdiction: and might think 


that as to the claim of the lords to appellant juriſdiction over 
equity, however unfounded their claim might be in principle, it 


vas immediately more an affair between the king and the lords 
than between the lords and the commons; and that gaining 


a victory over the lords on this point would be only winning 
a prize for the crown under circumſtances, which made it 
more 1 825 for the conſtitution, that the power ſhould continue 

5 | 3 with 


A R E F 1 N ly 


with the peerage. In other words it ſeems, as if Lord Shaſteſ- 
bury's eloquence had at length converted the commons, by 
alarming them into the conviction, that in the inſtance of the 
appellant juriſdiction over equity, however clearly the ſtrict 
doctrine of the conſtitution might be with them, their aſſer- 
tion of it was to ſtruggle againſt their own intereſt, and to 
prefer confidence in nominees of the crown to eonfidence in 
the upper houſe; and conſequently, that ſuccefs in their pur- 
ſuit would be to enlarge the ſphere of regal influence, at a time, 
when from the ambitious ſchemes of miſguided royalty the 
contraQion of regal power was deemed the true policy. 

Ir muſt be left to the opinion of the judicious reader to de- 
cide for himſelf, whether this be a juſt ſolution of this myſ- 
terious change in the conduct of the houſe of commons on the 
point of appellant judicature. | 


Bur whatever were the reaſons, which induced the change 
of diſpoſition in the commons, the effect of the change was 
leaving the lords in the quiet poſſeſſion of the object, which 
had been ſo warmly conteſted for with them in the former 
ſeſſion; and though the long g parliament of Charles the Second | 
was permitted to ſubſiſt fie two other ſeſſions, yet the ac- 
quieſcence of the fame houſe of commons continued in that 
unequivocal way, which imported, that the appellant juriſ- 
diction of the lords was not intended to be again COS | 


bi at Wies the ſtand alas 17 the lords under the 
auſpices of Lord Shafteſbury's faſcinating perſuaſion, not only 
proved ſuccefsful ; but proved fo, as it ſeems, upon the very 
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principle, which he made part of his argument, that is, the 
principle of its-being more for the benefit of the commons 
to be overcome, than to be victorious. Thus allo; the iſſue 
of the fight for appellant juriſdiction became in effect as much 
a decided victory to the lords, as the iſſue of the previous 
1 fight for original juriſdiction was in effect a victory to the 
| But there was this difference between the two 


1 N commons. 
| | The point gained by the commons was carried 


j | victories. 
| | againſt the united efforts both of king and lords. But the 
point gained by the lords ſeems at laſt to have been a volun- 
tary conceſſion of the commons from a diſcovery, that if they 
prevailed the crown would be fixed in the exerciſe of a diſ- 
cretion equally formidable to both houſes. Nor was this the 
only difference. The victory of the commons appears to have 
been gained upon principles of the conſtitution approved by 
4 | lord Hale, by lord Nottingham, by lord Vaughan, by almoſt 
I | \ the whole of Weſtminſter Hall except that champion 
bi | of ariſtocratical power in its moſt exceſſive latitude, the 
memorable Mr. Prynne. But the victory of the lords appears 
to have been effected by the fear of the commons, that unleſs 
they by their acquieſcence ſanctioned what in principle ſome 
of the firſt lawyers of the country, as well as themſelves, 
held an unauthorized aſſumption by the lords, it would leave 
the crown and its miniſters with more power over appellant 
judicature, than from the want of. confidence in the crown and 
ſome of its adviſers was thought to be compatible with the 
publick intereſt. So to be Jefeated was to the commons in the 
nature of a ſecond victory: not indeed over the lords, but 
over themſelves and their own pride, in reſpect of the ardu- 


ouſneſs on the part of ſuch an aſſembly, to ſound a retreat 
| : after 
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after being ſeemingly pledged to ſight the battle out; and alſo 
over the ſecret views of the crown, if really there was any 
deep ſcheme of making the commons a mere inſtrument for 
increaſing regal influence under the maſque of preventing an 
unconſtitutional mode of adminiſtering avpellant juſtice.—— 
Had Prynne lived to te a witneſs to the victory of appellant 
| judicature thus at laſt gained by the lords in following up his 
proud ſyſtem, it might have conſoled him for the tottering 
ſtate of ariſtocratical Jvdieatute when he expired. Perhaps Ke 
would even have been ſanguine enough to hope, that this 
ſtep towards repairing the breach in his ſtately edifice of lordly 
juriſdiction would ſoon lead to its entire completion, upon his 
immeaſurable foundation of boundleſs univerſality ſupremacy 
and omnipotence. But, as far as ſuch an expectation can 
be judged of from the experience of above a century, this 
would have been an over- reckoning 1 in favor of mia own 9985 


culations. 


Hex it might be allowable to cloſe this long narration of 
conteſted judicature between the lords and commons : becauſe 
though there are ſubſequent occurrences deſerving attention; 
yet they are not ſuch, as to be effential to an account, of 
which profeſſedly the chief object is the ſtruggle about the 
exerciſe of original and appellant juriſdiction by the peerage in 
parliament ; more eſpecially in civiF caſes ; and the reſult as 
to both of theſe branches of parliamentary judicature is now 
nearly if not wholly the fame, as it was left at the point of 
time to which the fubje& is already proſecuted. Indeed at this 
moment the prefacer is too much exhauſted by the toil of 


dwelling ſo ay upon one ſingle e and too ſtrongly 
urged 


cixvill P R E F A C k. 


urged by profeſſional duties, and too much croſſed by the con- 
courſe of adverſe currents, to proceed further upon anything 
like the large ſcale of inveſtigation, upon which he has 
hitherto attempted to conduct his readers through the long 
and dark maze of ſucceſſive ſtrifes for parliamentary judice- 
ture. His zeal to ſupply materials of information 1s unabated. 
But his condition will not enduce the appropriation of himſelf 
for many hours longer to the purpoſe of the preſent publi- 
cation, It is not the dryneſs of the ſubject, which limits 
him; for its conſtitutional importance would in his view 
more than compenſate. What ſtops him is that, which, where 
it attaches, peremptorily excludes choice and im periouſly exacts 
conformity. 


UNDER this explanation, the remainder of the preſent nar- 
rative of conteſted parliamentary judicature ſhall now be con- 
cluded, — firſt by adverting to ſome controverſial pieces 
which were written during the pendency or ſoon after the 
diſpoſal of the great caſe of Skinner and the Eaſt India Com- 
pany on the exerciſe of original juriſdiction by the houſe of 
lords, and the ſucceeding one of Shirley and Fagg on their 
exerciſe of appellant juriſdiction over equity ;—and then by 
referring to ſome relative matters aud publications Which 
have occurred ſince the adjuſtment from the effect of the laſt 
of theſe two leading caſes. 


In reſpe& to controverſial pieces direaly applicable to the 
two great caſes of original and appellant judicature, as far as 
the prefacer is at preſent informed, only two were printed at 
the time: and both were on behalf of the lords. One 

| was 
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was © The Grand Queſtion,” * which appar to the conteſt 
between the two houſes on the original joriſdiction claimed 
by the lords. Of he author and contents of this piece, 
which is attributed to Lord Holles, and as it ſhould 
ſeem at leaſt for the moſt part compoſed by him, we have 
already apprized the. reader. Connected with the jutiſdiction 
part of lord Angleſey's . Rights of the Houſe of Lords Af. 
* ſerted,” and of lord Holles's <* Caſe ſtated of the Juriſdic- 
tion of the Lords in Point of Impoſitions,” to both of which 
pieces we have before adverted ; the * Grand Queſtion" 


may, it is conceived, be properly deemed the whole of the 


defence of the claim of the lords to original juriſdiction in its 
utmoſt latitude from their own labors in the improvement of 

Mr. Prynne's previous collections. Here however, it may 
be fair to add, that there are in manuſcript ſome additional 
obſervations (a) on the ſame ſide, which were made by Pier- 
pont Marquis of Dorcheſter, who died in 1680, and is ſaid 
to have much ſtudied the Engliſh law and conſtitution and to 
have been a bencher of Gray's Inn, and is alſo deſcribed as 

a moſt laborious ſtudier of other branches of ſcience (5). 
His obſervations are ſhort ; but weighty, and ſuch as prove, 


that he underſtood the rare art of blending perſpicuity with _ 


_ compreſſion, of being brief on perplexed and large ſubjects 
without being obſcure. The other printed piece is entitled, 
6 T he Caſe ſtated concerning tho e of the Houſe of 


" The 9 2 bas aan of chem. 


f (659 See a full account of this learned and ſtudious nobleman, and of his wri- 
tings and parliamentary ſpeeches, in Wood's Athene Oxonienſes. 
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„Peers in the Point of Appeals.“ It is uſually attributed to 
Denzelt Lord Holles, and is moſt likely to have been 
written by him; though ſome give it to the Earl of Angleſey. 
It is mentioned in the title-page to have deen printed in 
167 f. Moſt probably alſo it was actually pnbliſhed in the 
latter end of that year; for it is obſervabe, that in Mr. 
Grey's Debates of the Commons for that day of November 
1675, on which they voted the exerciſe of appellant jurifdic- 
tion by the lords over equity a violation of the rights and 
liberties of the. commoners- of England, Sir Thomas Meres is 
ſtated to have occaſionally quoted Lord Holles's 4 Book, and 
Sir John Trevor is mentioned to refer to the fyth and 25 h 
pages of the book, as when put together not only quite ex- 
cluding the commons from alt ſhare in the judicature of par- 
liament; but as avowing that the lords act for the king as well 
as themſelves, and conſequently that they held the king's 
rare to he merely nominal; and the pages in the printed 
book, we are now giving an account of, exactly correſpond 
in point of contents. The plan of the book is fimply this. 
It maintains two: propofitions. The firſt aſſerts the ſupreme 
appellant juriſdiction to he in par liament; welt repreſenting, : 
tat parliement is the place for complaint and remedy, where 
inferior courts give 4 wrong judgment, or are guilty of 7 2011. 
| ft delays in giving no judgment at all. As a ſort of recipe to 
quicken the induſtry and diſpatch of judges, to ſubdue their 
pride, and to remind them of their ſubordination and conti- 
nual accountableneſs to parliament, ir ſignificantly adds a re- 
ference. to the parliament. roll of 1. R. 2. no. g5. according to 
which the commons prayed, char a parliament be yearly holders: 


7 redreſs delays in ſuits, an to end ſuch Caſes, a as the judges 
| _ 
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doubt . The ſecond propoſition is, that this ſupreme appel - 
ant judicature of parliament is exerciſeable by the ariſtoera - 
tical part only; and in reaſoning on this part of the contro- 
verſy, the author moſt explicitly reduces the king to a cypher 
in this high buſineſs of judicial ſupremacy, and the commons 
into nothing at all in it. The former of cheſe two propoſitions 
is the very point, which the commons, and thoſe who like 
lord Hale think with them, were ſo anxious to realiae. But 


5 the ſecond propofition, if it can be maintained, has the effect 


of deſtroying the firſt. Examined with each other, they 

| deem fo very unlike parts of the ſame argument as rather to 
appear direct oppoſites. It amounts to conceſſion in one 
breath, and to retraction of that conceſſion in the next. The 
| Giſt propoſition, with a fuperabundance of generous candor, 
unreſervedly grants what cannot be denied to the commons, 
and which being granted is the fubſtance of what is claimed 
by them. The ſecond inſinuates into the conceſſion ſuch 
limitations, as change its quality, and ſo in effect abſorb 
both king and commons into the ariſtocracy, and tranſmute 
the ſterling metal of the FULL and wHOLE parliament into a 
metalline of the Houſe of lords ONLY. To reſort to ſuch a 
ſtriking inconfiſtence of propoſitions, is ſcarce to be acconnted 
for, where a ſubject is handled by a profound writer, ſuch as 
Lord Hclles certainly was, except upon the ſuppoſition of ſome 
invineible imperfection in the materials of argumeat. Sir 
Edward Seymour, anceſtor of the preſent Duke of Somerſet, 
and though without the family titles at the head of the elder 
branch of that noble family, was ſpeaker of the commons at 
the time this book of © The Caſe Stated” fell under the ob- 
ſervation of that houſe 3 and he, accotding to Mr. Grey's 
„ „ Z 2 J 
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account, contemptuouſly ſpoke of the piece (%), as an ide 
pamphlet, which he believed he houſe would di 1{poſe of accord- 
mgly. In the official fituation of Sir Edward Seymour, this 
might be bearable : becauſe, as ſpeaker of the commons, it 
behoved him on their behalf to aſſume a high tone towards 
fuch as he thought labouring to derogate from their rights, 
But it would not be fair to 0 the impreſſionof Lord Holles's 
book. for the lords from ſuch a manner of treating it. In 
truth, if the book be faulty, it proceeded from the unma- 
nageableneſs of the propoſition the author had to maintain, 
and not from his want of ability and learning, both of which 
throughout the performance are very bat eee 


Ueon this view of the controverſial pieces, it may ſeem, 
as if all the writing was for the lords, and for them only, 
whilſt thoſe great fights about original and appellant juriſdic- 
tion were depending, and for ſome time after their concluſion. 

Hence alſo a ſuſpicion may ariſe, that the merits were too 
much againſt the commons to make it convenient to enter into 
minute reaſpyings on their fide of the queſtion. 


Bur the 100 fact is, . though no treatiſe was elt 
liſhed for the commons at the time, much was. written. 


Happ only lord Hale" s labours been S the. following 

treatiſe alone might perhaps be ſufficient to ſhew, that there 
was at leaſt as much exertion of induſtry, with as much pro- 
foundneſs of learning and as much power of argument, en- 


le) 4. Grey's Deb. 53. 
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gaged for the commons, as againſt them. But the followihg 
treatiſe, as will be preſently ſhewn, when we come to the 
account of lord Hale's writings on _ "gets was not "the 
pt effort made ty very | EN - 5 


Non were other profound reaſoners againſt the exceſſive 
claims of ariſtocratical judicature wanting. In the collec- 
tion of manuſcripts of the famous Mr. Petyt in the Inner 
Temple Library, there is a manuſeript diſcourſe which is pro- 
feſſedly an anſwer. to The Caſe ſlated concerning the Judi- 
«© cature of the Peers in the Point of Appeals :” and it ap- 
pears to have been written ſoon after the time of publiſhing 
that piece; and though in the form of a letter, it is full of 
extracts from and references to records, and contains a deep 
conſideration of the ſubject. Another more digeſted and more 
copious performance by the ſame writer, who probably was 
the learned Mr. Petyt himſelf, is in the poſſeſſion of a noble 
perſon (d), whoſe laudable pride is to oblige literary perſons 
with the moſt eaſy acceſs to the treaſures of his collection of 
printed books and manuſcripts. Both theſe diſcourſes are 
written in a maſterly way. The latter of them more parti- 
cularly deſerves to be edited for public uſe. It is inti- 
tled A Discoursr concerning the JupicaruxRE in PAR- 
% LIAMENT, wherein the Arguments and Precedents of 
e ſeveral Books lately publiſhed, eſpecially thoſe in the CAsz 
«© STATED, are conſidered aud fully debated.” It conſiſts of 
eight chapters. The firſt chapter obſerves largely upon the 
e to n in e of Mr. . s au- 
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thorities 
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-thorities from ancient hiſtorians iu ſypport of his dogma as to 
the late eommeneement of the commons. The ſecond chaptor 
undertakes to ſhew, that judicature in parliament in the reigns 
of Edward the Firſt and Edward the Second was exerciſed; 
not by the houſe of lords; but by that concilium or dinarium of 
the king, which lord Hale in the followin g treatife ſo pro- 
foundly explains to exiſt both in and out of parliament, and 
vrhich, as a ronfultiue body at leaſt ſtill ſo exiſts, being chiefly 
compoſed of the great officers of ſtate and judges, and whil(t 
parliament ſits being annexed to the houſe of lords. In the fame 


Chapter alſo it is endeavoured to ſhew, that the judieature fo 


.exerciſed by the concilium ordimarium was neither xniverſal nar 
unlimited; and further that the right of the lords, to take 
eognizance of appeals tromdecreesan equity upon mere petition 
to themſelves, without any commiſſion or delegation from the 
king, cannot be juſtly inferred from their commiſſional juriſ- 
dition under writs of error. The third fourth and fifth chap- 
ters contain a minute examination of the precedents urged by 
Mr. Prynne and others from the beginning of the reign of 
Edward the Firſt to the end of the reign: of Richard the 

Second. The ſixth chapter is allotted to the reign of Henry the 
Fourth; and includes a eritical examination of that parliament 
roll of his firſt year, which-conftitutes the grand fanctuary of 
ariſtocratical claim to the judicature of parliament. In the 
ſeventh chapter all the precedents from the reign of Henry the 
Fourth to the eighteenth of James the Firſt are examined. 
The eighth and conctuding chapter examines, beſides the 
general judicature claimed by the lords, what is urged for the 
particular judicature of the lords in the point of appeals from 
decrees in equity. One other treatiſe againſt the claim a the 
„ N | | houſe 
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houſe of peers, written: upon the occafiot! and foon after the 
conteſt between the two houfes about appellant judicature over = 
equity, and as an anfwer to « The Caſe Stated“ for the 
clairrt of the lords to that branch of parliamentary juriſdiction, is 
a manuſcript, which formerly belonged to the collections of the 
Hon. Roger North brother of the lord keeper Guildford, and 
eonſtitutes part of a very obliging preſent of law 1 
to the prefacer from a reſpectable gentfeman of the law i 

N orfolk (s): The FO and turn of this latter manuſeript _ | 
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(e) Daniel Jones of Fakenham in Norfolk eſquire· The volumes of la ma- 
nuſcripts, which this gentlemati was pleaſed to make a preſent of to the prefacer, 
as he underſtands, formerly belonged to Mr. Roger North. Beſides ſome reports 
and arguments of the lord keeper, with other collections, there are two volumes 
by Mr. Roger North himſelf. One is a common place of criminal laws under 
alphabetical heads. The other'is a diſcourſe on the ſtudy of the law. The latter 
is entertaining as well as inſtrucłive. The following paſſage, as to the utility to 
liw-ſtudents from converſing, includes ſome evidknce of thefame of the Huch fx- 
mily for eloquence. © I think I next propoſe converſing, and mentioned the ad- 
«© vice of Sir Henry Finch, to ſtudy all the morning and talk all the afternoon, 1 
4 have heard: ſerjeant Maynard: fay,, law is ars Bablava; meaning, that all the 
learning in the world will not ſet a mam up in bar- practice, without the faculty 
6 of a ready utterance; and that is acquired by habit only, unlz leſs there be a natural 
= felicity of ſpeech, ſuch as the family of the Fivicnss-is eminent by.” The fol- 
lowing extra@, it being conſidered, thi che writer was no- friend to lord Hale; is 
a new proof, that Mr. Roger North: coul#riot help pralſing the great man he wu 
ſdlicitous to depreciate; I conſeſs, that thete is a great difference in times , and 
« according as the bar and bench are ſupplied with men of learning and good- 
« nature. I have known the court of king's bench ſitting every day from 8 to- 
« 12, and the lord chief juſtice HALE managing matters of law to all imaginable 
ee advantage tb the ſtudents, and in wien he took” 2 pleaſure or rather pride: 
« He eneburaged argulng: when it was to the purpoſe, and uſed to debate witł the 
« counſel, ſo as the court might have been taken for an academy of ſeiences' as 10eW 
* nnn In other times buſineſs has ſhrunk, the judges not ap- 
.  & pearing 
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very ſimilar to the two manuſcript diſcourſes before mentioned 


to be probably written by Mr. Petyt. From the manner of it's 
beginning, it was apparently intended as an anſwer to The 


Caſe Stated” as to the judicature of the lords in point of 
appeals. In the firſt page the author points out the largeneſs 
and univerſality of the judicature claimed for the lords in 


« The Caſe Stated ;” attributing it to a kind of neceſſity from 


the ſcarcity of ' precedents to ſupport, the particular claim of ap- 
pellant juriſdiction over equity; and ſtrongly obſerving, that 


the foundation laid was fo large, that poſſibly it might ſwallow 


up one of the beſt governments 1n the world, The author next 
proceeds, in a preliminary way, to the examination of the pre- 


| cedents in The Caſe Stated;“ and propoſes two things: 


namely, firſt to aſcertain the terms of the propoſition of judi- 
cature contended for on behalf of the lords; and ſecondly to 


ſtate in what perſons the ſupreme judicial power is lodged by the 
| laws of the realm. He ſoon diſpatches the firſt of theſe points, 


But on the ſecond he is very laborious, ſo far as he goes. 


Unfortunately, however, after a diſcuſſion of about twenty 


pages, the manuſcript breaks off abruptly ; either becauſe the 


diſcourſe was never compleared ; or becauſe this copy of it. is 
imperfect. So far as it extends, the diſcuſſion is very curious. 


The great aim of the author ſeems to have been to eſtabliſh, 


that the juriſdiction, claimed by the lords as their antient right, 
did in truth belong to and was: exerciſed by the or dinarium 


toncilium in parliament. For this purpoſe he. conſiders, of | 


whom that council conſiſted, the nature and extent of their 


«- c-pearing al ee in \ the morning, and then being very oe and haſty; in their 


4 diſpatches, ruling wing without e and not ee their own rules to 
de e 1 | 
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juriſdiction, hs” manner of exerciſe, the decreaſe of their 


power, and how that happened. Who was the author of this 
kurious fragment, is not ſtated. But there is ſome probabi- 


Iity, that it came from lord keeper North himſelf. This con- 


jecture is not merely grounded on Mr. Roger North's having 
poſſeſſed the manuſcript. It has much ſtronger foundations. 
The ſentiments, it contains, accord with thoſe attributed to the 
lord keeper in his life written by Mr. Roger North. By the 
ſame life alſo the lord keeper appears to have written a treatiſe 
to ſhew, that the magnum concilium in parliament was an- 
tiently not the peerage, ** but all the officers of ſtate and ſuch 


as the king ſhould call to ſerve in that capacity; and that 
the placita in parhamento or pleas in parliament came before 


the great council juridically, and not before the peers.” To 
this Mr. Roger North adds, ** that the juriſdiction, which 
„ is the king's, is executed by the peerage; that the 


„ council remains only in ag capacity of aſſiſtants; and that 


e ſoit is like to continue.“ This is in a great degree, if not 


entirely, the ſubſtance of the doctrine of this imperfe& manu- 


ſcript. Beſides this, the manuſcript includes a very profound 


explanation on the judicium parium in parliament, to evince the 


diſtinction between the judgment or verdict of the peers and the 


judgment of the court, which exactly correſponds with Mr. 


Roger North's account of the Jord keeper's writing on the 


occaſion of lord Danby's impeachment to prove the neceſſity 


of a high fteward for trial of peers in \ parliament as well as For 
trial out of it. 


As to the aa which have occurred fince the concluſion - 
of the great conteſted caſe of appellant Juri the prefacer : 
— a is 


* 


ö 
| 
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is not prepared to enter fully into ſuch a conſideration: and it 
happens not to be neceſſary for the great purpoſe of the preſent 
narrative; becauſe as on the one hand the lords have ceaſed 
to mfilt on their claim of original juriſdiction; ſo the com- 
mons, except in one fingle inſtance, have acted, as if they had 


ſtudied, how to be wholly oblivious of having ever diſputed 
the ME of the lords i in the point of Nea. 


Bor ſome few notices, kc? flight, may be not wholly 
| uſeleſs. | ; 


Ix the firſt place, the caſes on the impeachments of lord 
Danby and of the five Roman Catholic lords in. 1678, and of 
Fitzharris in 1680, well deſerve attention. They cauſed the 

agitation of various important points relative to parliamentary 
judicature. Particularly it became neceſſary to conſider, the 
effect of a diſſolution of parliament on impeachments and other 
judicial proceedin gs; how far the biſhops are intitled to vote 
on trials of peers in capital caſes and on queſtions previous to 
trial; whether the king's pardon is pleadable to an im peach- 
ment by the commons /); whether the king's appointment 
of a high ſteward is eſſential to the trial of a peer upon ſuch 
impeachments; and whether a commoner is triable by the 
lords on impeachment for a capital offence ; and alſo whether 
the proceeding upon an impeachment of the commons for 


(J) See lord chancellor Nottingham's moſt learned and able & Treatiſe on the 
« King's Power of granting Pardons in Caſes of Impeachment,” which was pub- 
liſhed in 2791 from a manuſcript in Lord Lanſdowne's Library, and was firſt 
reſorted to for the purpoſe of a late impeachment in conſequence of the prefacer's 


recplloGtion of having formerly ſeen the . 
treaſon 


FAT ACK elaine. 
treaſon is poſtponable by the lords on the ground of the king's 
having directed an indictment at common law, Theſe are all 
certainly intereſting conſiderations. But, except the queſtion 
as to the neceſlity of the king's appointing a high ſteward on 
the trial of peers in parliament, they rather touch the manner 
of exerciſing the judicature of parliament, than relate to the 
rioht of exerciſe. Yet probably the learned writings by Lord 
Holles Biſhop Stillingfleet Mr. Hunt and others, about the 
ſhare of the epiſcopal order in parliamentary trials, may occa- 
ſionally and incidentally include the latter confideration, | 


I the next place it may be proper to recolle&, that the 
_ circumſtance, of there being no parliament between March 
1681 and the death of Charles the Second, diſabled all ap- 
peals to the lords from decrees in equity for four or five years. 
Hence there originated an attempt by a Mr. Walter Williams, 
a gentleman at the bar, who thought himſelf aggrieved by a 
decree of lord Nottingham, to petition the king, either to re- 
hear the cauſe in his own proper perſon, or to commiſſionate 
others. But it ſeems, that the king was adviſed not to grant 
this petition, under the impreſſion of there being no relief 
_ againſt chancery decrees, but by the lords in parliament, 
Not ſatisfied with the refuſal, Mr. Williams publiſhed a treatiſe 
with the title of Jus APPELLANDI AD REGEM IpsUM A 
CANCELLARIA (g), conſiſting of two parts, and aſſerting the 
right of the king to grant a commiſſion for examining decrees 
in equity in the intervals of parliament. The book is certainly 
learned and deſerves being read. But it fuſtains the king's 
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right upon a very high tone of prerogative, Therefore had 
it been publiſhed before the great conteſt about the 'appellant 
juriſdiction of the lords, it would probably have ſufficed of 
itſelf to cool the ardour of the commons in fighting the point 
of appeals. But the caſe did not end here: for after the Revo- 
lution Mr. Williams appealed to the lords. "They Ng 
his appeal, he in a ſubſequent ſcſſion petitioned for a rehearing 
and printed a paper of authorities and precedents to ſhew, that 
error in parliament may be reftified in a ſubſequent ſeſſion, or even: 
in another parliament ;. and in this paper, the diſmiſſal of his 
former petition of appeal is imputed to his not having been able 
to obtain a hearing againſt his opponent judge Gregory, who. 
was then a member of the commons, without leave of that 
' houſe. To this paper of precedents and authorities there ap- 
| pears to have been an anſwer (5), examining each in a very 
full manner. The reſult, after another renewed petition, 
was an affirmance of the decree complained of with coſts (i). 
Still not at reſt, Mr. Williams wrote a new treatiſe on appellant 
juriſdiction. It was never printeg. But the manuſcript of it 
exiſts, and now belongs to a barriſter (4) ; with whom 


| (h) Manuſcript penes editorem:. 
OO Journ Dom. Proc. PR Jon 1693-4 | 


(#) Henry Jodrell Efquire.—The title of ths manuſcript is, SAL US RROIS 
« Er PoPULI, the Safeguard of King and People; An Account of the Ways 
« and Means of being relieved againſt Erroneous and Unjuſt Decrees in Chan- 
« cery, and of the Antient Manner of Proceeding upon Writs of Error, whereby | 
« may appear, which is the Regular Way, in order to ſecure the Crown from- 
- « Diſinheriſon and the People from the Injuſtice of Arbitrary Power, of which it is 
« conceived they are 1n Danger: Collected from Records and the beſt Authorities 


n 
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the YE has the honor of being intimate. It i is a very an ory 

performance. Yet like the writer's former works it is both 

able and learned. It aſſerts the dernier refort of jadicature to 

be in the king lords and commons, but not withſtanding this 

doctrine; Wich though not very unobvious to a really conſti- 
tutional lawyer, did not as it ſeems quite fully occur to tbe 
author when he firſt wrote ; the high 1 of n is 

eee en e 


4 in Law. By Walter Williams of the Middle Temple Eſquire.” — The full 

uſe of the volume, containing this amongſt other manuſcripts, is not the only fa- 

vour of the kind the prefacer has experienced from Mr. Henry Jodrell. For ſe- 

veral years paſt the prefacer has been indulged by Mr. Henry Jodrell with more 
poſſeſſion and uſe of the valuable manuſcript equity reports by his father Henry 
Jodrell eſquire, for the firſt ten years of lord chancellor Hardwicke's time, than 
he allows to himſelf. Mr. Henry Jodrell the father was ſolicitor general to Frederick 
Prince of Wales, and though young at the time of his death had attained to the firſt 

claſs of eminence and practice at the chancery bar. He was the particular aſſociate 
and friend of that modern conſtellation of Engliſh juriſprudence, that elegant and 

accompliſhed ornament of Weſtminſter Hall in the preſent century, the Honorable 
Charles Yorke Eſquire :—whoſe ordinary ſpecches as an advocate were profound 
lect ures; - whoſe digreſſions from the exuberance of the beſt juridical knowledge 
were illuminations; - whoſe energies were oracles ;—whoſe conſtancy. of. mind was 
won into the pinnacle of our.Engliſh forum at an inauſpicious moment ;—whoſe ex- 
quiſiteneſs of ſenſibility at almoſt the next moment from the impreſſions of imputed 

error ſtormed the fort of even his highly cultivated reaſon, and ſo made elevation and 

extinction cotemporaneous ;—and whole prematureneſs of fate, notwithſtanding the 
great contributions, fromthe manly energiesof a Northington andthe vaſt ſplendor of 
a Camden, and notwithſtanding alſo the acceſſions from the two rival luminaries which: 
have more latterly adorned our cquitable hemiſphere ; have cauſed an almoſt unſup- 
pliable interſticein the ſcience of Engliſh equity. To have been ſelectedas the friend 

of ſuch a man, was nearly inſtar omnium to an Engliſh lawyer. Even to be 6 
enough, as the prefacer confeſſes himſelf to be, to have received the impreſſions of 
Mr. Charles Yorke's character as a lawyer, from the frequency of hearing his chaſte 
delicate and erudite effuſions 1 in the diſcharge of profeſſional duty, is ſome ſource of. 
mental gratification. 
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Ar rn theſe writingsof Mr. Williams againſt the appellant ju- 
riſdiction of the lords it may be proper to recollect thecaſeof Mr. 
Charles Knollis, who claimed to be Earl of Banbury by heirſhip. 
Having killed a perſon in a duel, and being therefore indicted 
in 1692 for murder by the name of Charle, Knollis Eſquire, he 
pleaded in the king's bench a miſnomer in abatement ; namely, 
the letters patent of 1. Cha. 1. creating his anceſtor William 
Knollis, who was Viſcount Wallingford by creation in the 
preceding reign, Earl of Banbury, with limitation to the heirs 
male of his body: and he al ſo pleaded the deſcent of the earldom 
upon him as grandſon and heir male of the body of the patentee. 
Tothis the attorney general inſtead of taking iſſue u pon the plea, 
replied, that Mr. Charles Knollis had by petition to the houſe 
of lords claimed the earldom. and to be tried by his peers, and 
that the lords had made an order diſmiſſing his petition. Upon 
rhis replication it was demurred. Thus the king's bench was 
put to decide upon the effect of the order of the lords in point 
of concluſion; that is, whether it ought to operate as the 

judgment of a court competent by their deciſion to eſtop the | 
claimant from aſſerting his claim to the peerage elſewhere. It 
was a delicate ſubject for the court; and they appear to have ſo 
conſidered it, and to have had it upon their hands for ſo conſider- 
able a time, as cauſed the houſe of lords toinquireintothe reaſon. 
At length the court unanimouſly decided againſt the ſufficiency 
of the replication ; and lord chiefjuſtice Holt more particularly 
delivered his ſentiments on the occaſion in a very courageous 
and learned manner. The great principle of the deciſion was, 
that the order of the lords was not a judgment. The reaſons, 
upon which the quality of a judgment was denied to their 
order, were not a lade pertinent to the conteſt about parlia- 

mentary 
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mentary judicature: for they included the poſition, that the 
houſe of lords is not a court of original juriſdiction; and that 
even their appellant juriſdiction over latv, as being founded on the 
king's writ of error, is derivative from the crown. The prin- 
 ciple therefore of this noted deciſion is, not only a direct denial 
of one great portion of the jurrſdiction claimed by the lords ; 
but founds another great portion of their judicature, upon a title 
far leſs proud and independent than themſelves, or at leaſt the 
chief writers in ſupport of their pretenſions, have uſually plumed 
themſelves upon. At the ſame time, it might ſeem partial, 
not to mention, that the court of king's bench, thus diſowning 
the lords as an original judicature, and thus as it were hum- 
bling them as an appellaut one over law into royal commiſ- 
ſioners, was exceedingly bountiful in ſome other reſpects. 
At leaſt the printed notes of lord chief juſtice Holt's argument fo 
ſtate the matter: for according to them, he treated the lords as if 
they were the ſupreme judicature of the kingdom, and as if the 
fole judicature of parliament was ſubſtantially and in point of 
actual exerciſe in their body. The manly character of lord 
chief juſtice Holt renders it difficult to ſuppoſe, that ſuch lan- 
guage could come from him, to pacify thoſe to whom it was 
plain the court's judgment would be offenſive. Yet if he 
did ſtate the lords to be the dernier reſort, and to have the fole 
judicature of par liament, and in ſo doing meant anything be- 
yond that verbiage of complimentaty ſtile, which even in his 
time had ſomehow or other grown into a ſort of faſhion 
amongſt thoſe who addreſſed or ſpoke of them, it may not 
perhaps be too much to ſay, that ſuch vaſt conceſſion was, not 
only very extra-judicial, but very oblivious both of the recent 


opinions of lord chief Jus Hale and others of the firſt 
deſcription: 
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deſcription of Weſtminſter Hall, and of the recent conteſts : 


between the two houſes about judicature. Nay, it may be 


doubted, whether this extra-judicial language, if it was really 


meant to convey an opinion, was not of a tendency deſtructive 


of the very principle, upon which the judgment of the court 
was founded. In that view alſo the deciſion would loſe ſome 
little portion of its weight. However it ſhould ſeem, that 


even the houſe of lords did not ſo conſider this manner of men- 


tioning them. Had they ſo done, it would ſcarce have hap- 
pened, that they ſhould have ſeriouſly complained : for in that 


view, if their judicative power was depreſſed, it was allo ex- 


alted. But in fact they treated the whole proceeding as 
if it was very hoſtile to them. Before the judgment, they 
ordered the zttorney general to givean account of the buſineſs; 
and upon his report ordered the judges of the king's bench to 


attend. After the judgment, the attorney general was called 


upon in like manner, and the lords ordered the king's bench 
record to be brought before them (I). It appears alſo, that 
lord chief juſtice Holt was called upon to give the reaſons of 


the judgment to the lords; but that he reſolutely refuſed 


yielding to this extra-judicial queſtion ; and that after ſome 
threats of further TAPE the buſineſs was dropped 640). 


Ix r next occurs to advert to che curious caſe of Bridgman 


| againſt Holt, which was brought before 3 


and in a manner made the judges of England opponents of an 
original juriſdiction in e of lords. In its e 


(#) The caſe is reported i in I. ; Raymond and ſeveral other books, | 
(4k) For, this note, ſee the end of this prefic. | 


P TDL.: _ 


it was a conteſt on the right of official patronage between the 
grantees of the crown and the grantee of the chief juſtice of 
the king's bench. Mr. Bridgman, as ſurviving grantee under 
letters patent in truſt for the firſt Duke of Grafton, claimed 
the office of chief clerk of the king*s bench on the civ1s fide, 
againſt Mr. Rowland Holt, who was in poſſeſſion of the 
office under an appointment of his brother lord chief juſtice 
Holt. To recover the office a writ of aſſize was brought in 
the king's bench by Mr. Bridgman, on behalf of the Ducheſs 
of Grafton, who under her huſband the firſt Duke was be- 
come beneficially intereſted. It was a delicate buſineſs to 
have the trial of ſuch a caſe at the bar of the king's bench, 
the chief juſtice being intereſted to ſupport his own grant. 
But ſo it was. When the trial came on, the chief juſtice was 
not on the bench; but he ſat upon a chair uncovered near the 

counſel for his brother and grantee. Upon the trial, the 
record of a ſtatute of Edward the Third was relied on for the 
truſtee of the Ducheſs of Grafton, as ſufficient proof of the 
king's right of nomination. The anſwer on the other fide 


woas, that the ſtatute applied to the clerk of the crown in the 


king's bench, and not to the chief clerk on the crvrs. fide, with 
a great weight of evidence of long practice for the chief juſ- 
rice's right of nomination. The three puiſne judges, who 
were Dolben Gregory and Eyre, the only judges fitting, did 
not think the ſtatute ſufficient for the purpoſe of the plaintiff, 
and ſo inſtructed the jury. A bill of exceptions was tendered 
to the judges, But they declined ſealing it, under ſome ob- 
jection to the correctneſs of the ſtatement in point of fact. 
A verdict was given for the nomination of the chief juſtice; 
and judgment followed accordingly. Upon that there was a 
N | „„ writ 
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writ of error to 1 toids; But beſidcs that; in was a 
petition to the lords fiom the Ducheſs of Grafton and her 
truſtee Mr. Bridgman, complaining of the judges for not ſeal- 
ing the bill of exceptions, and making it a part of the record, 
as is reouired by Weſtminſter the ſecond. chap. 31. There 
was ſome difficulty as to the anſwer of the judges to this 
petition of criminal complaint. But as fnally put in their 
anſwer, ſo far as is material to the point of the judicature of 
the lords, was to this effect. It repreſented the petition to be 
1 complaint in the nature of an original ſuit, charging the 
judges with a crime, and /o altogether improper for the exami- 
nation of the lords, as not being any more triatle by them than 
every information for breach of anv flatute /aw, ** which mat- 
e ters are by the common. law and, juſtice of the land, of 
% common right to be tried by a jury.” It alſo. objected the 
incompetency of the lords to aſſeſs damages, which, if injury 
was done in the caſe, were the proper redreſs for breach of 
the ſtatute of Weſtminſter the ſecond. At the ſame time 
the judges offered to waive their privilege as aſſiſtants to 
the lords, and to appear gratis to any ſuit againſt them in 
Weſtminſter hall. But yet they reminded the lords, of the 
_ oaths they the reſpondents were under to do juſtice, and of the 
danger of impoſing reſtraint upon them. Then they referred 
to the 25th of E. 3. chap. 4. the 28th of E. g. chap. 3. and 
the 42d of E. 3. chap. 3. as ſtatutes inconſiſtent with ſuch 
an original, proceeding before the lords. The anſwer con- 
. cluded, by ſolemnly and firmly inſiſting, that it was a caſe of 
original complaint, triable according to the courſe of the com- 
mon law, and not conuſable by the lords without a ſubver- 
. a of the trial by jury's 7 and _ relying upon the ſtatutes 
_ 


- 
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they referred to, and upon . rhe common right they the judges 
had of freeborn people of England in tar of the petitioner's 
any further proceeding.” A more ſtriking caſe, than this 
of three judges moſt earneſtly and explicitly treating the exer- | 
ciſe of juriſdiction by the lords on a petition of 671ginal com- 
plaint as an invaſion of the right of Engliſhm en to the 
courſe of the common law, as a ſubverſion of the trial by 
jury, and as a violation of the ſtatutes enforcing thoſe rights 
and that mode of trial, cannot well be imagined, © Probably 
the caſe in that reſpect is uot to be paralelled in the hiſtory of 
our law. The caſe was argued at the bar of the lords for 
ſeveral days. What impreſſion was made by the argument 
may be. gueſſed at by the reſult, which was a reſolution of 
the lords giving leave to the Ducheſs of G1 aſton and her tra ſ 
tee to withdraw their petition. If any thing was wanting to 
compleat the victory of the commons in the caſe of Skinner, 
over Mr. Prynne, Lord Holles, and the original juriſdiction 
of the lords, this caſe ſeems to have fully ſupplied the defect: 
for at leaſt impliedly it appears to ſhew, that at length even 
by the confeſſion of the lords themſelves their claim of ori- 
ginal juriſdiction is too palpably unconſtitutional to be ſup- 

portable. This caſe is, as it were, the clamour of Weſtmin- 
ſter Hall itſelf, through the judges, to drown the voice of 
ariſtocratical pretenſion to be a judicature for original cauſes, 
and to give the finiſh to the extinction to ſuch a claim . 


(FARM) This ſingular caſe in a general way is largely but imperfectly reported 
in Shower's Caſes in Parliament 111, But the prefacer has a manuſcript report 
of the particular argument of each of the counſel, including the occaſional queſ- 
tions and remarks from the peerss The detail of the proceedings of the lords are 
in their * for 24. Nov. & 1. 3. 7. 15. 16. 18. 19. 20. & 22. Dec. 1693. 

b b 2 Unfor- 


Proc. Wan June & 2. July 1689 
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Unfortunately in point of example, this caſe was a little tar- 
niſhed by originating from a ſtruggle for the right of patronage 
over a very profitable office; which, though materially con- 
cerning the adminiſtration. of publick juſtice, and therefore 
within the policy of the ſtatute of Edward the Sixth againſt 
fale of offices, was, till the check from the awful admonitions 
ef lord chancellor Macclesfield's impeachment, too often treat- 
ed as a e cone for the patron” s family. 


We are next called upon to look to a publication of the 


famous judge Sir Robert Atkyns in 1699 againſt the juriſdic- 


tion of the lords over appeals from decrees of equity. Pre- 
viouſly indeed, excluſive of the continuance of the exerciſe of 
appellant juriſdiction under writs of error over judgments at 
law, and on the ſuppofition of inberent right over decrees: 
by courts. of equity, there occur ſome proceedings of 
the lords on impeachment, with the important caſe of 


the Ulſter Society's appeal againſt the biſhop of Derry in 
1689 from a decreee of the Iriſh houſe of lords reverſing a 


_ decree of the chancery of Ireland. But the former relate 


either to the ect of diſſolution of parliament on impeachments, 
or to the points, whether the lords could try a commoner on im- 


peachment for miſdmeunor (I); and as to the Iriſh appeal caſe, 


the appellant juriſdictiun for TRELAND is not meant to be here 
conſidered, being purpoſely . for ſeparate . 


at ſome future time. 


Warn = Ps to Sir Robart EE 1 1 
ſeems to have been fomething particular in the cauſe of it. 


00 Cale of Bir Adkun Blur and other imprachod ce Journ. Don- | 
| Sir 
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Sir Robert had been many years one of the moſt diſtin- 

guiſhed of the long robe in the houſe of commons. As ap- 
pears alſo from the preceding ſtatement, he was amongſt thoſe, 
who were active againſt the claim of the lords in the great 

caſe of original juriſdiction. Between the concluſion of that 

caſe and the ſubſequent-conte{t about appellant juriſdiction, he 
had been made a judge of the common pleas. In 1679 he 
reſigned that office. But he did not become indifferent about 

the law of the country, as eminently appears by his eforts 
on the law of treaſon for the unfortunate and moſt amiable 
Lord Ruffel, and by his able and zealous wruings on various 
great legal and conſtitutional ſubjects between his ceaſing to 
be a judge and the end of the year after the Revolution. It 
appears alſo from the tendency of his writings, that Sir 
Robert was not ambitious to. be claſſed amongſt thoſe, who 
lend their law learning to intoxicate and enervate the crown 
by flatteries, or to accommodate its miniſters by joſtifyiog 
exorjutances (). At the Revolution he was made chief baron 


(m) The nature of Sir Robert 8 writings, on occurrences * 
to his retirement from the bench and previous to the Revolution, is full evidence of 
this. One of them was an argument to prove the inviolability and unaccountable- 
neſs of the ſpeaker of the commons or any of its members in We/#min/ter- Hall, 
for ſpeeches or tranſactions in Parliament; and: in- that he took occaſion to 
aſſert the antiquity of the houſe of commons againſt their arch · enemy Mr. Prynne. 
In another he endeavoured to ſtop the current of prerogative encroachment on the 
eccleſiaftical part of our conflitution, and for that purpoſe to evince the illegality- 
of a commiſſion which king James the Second had granted for eccleſiaftical cauſes. 5 
In a third treatiſe he wrote profoundly againſt a  rpenſs ing power in the crown; 3 
expoſing its pernicious tendency ; tracing its origin to- papal corruptions; evin- 
eing the irreconeileableneſs of a prerogative diſpenſing power with the limited na- 
ture of our monarchy; and in a poſtſcript anſwering lord chief juſtice Herbert's 
vindication of the judgment in Sir Edward Hale's famous caſe of N of 


en act in favor of the Roman Catholics, 
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EXC VV 
of the exchequer : and he was ſpeaker of the houſe of lords 
for about three years afterwards. But in 1695, when he was 
in his ſeventy-fourth year, he reſigned his office of chief 
baron, and retired from all profeſſional engagements. Yer 


ſtill he was active as a witer upon law. A ſhort time after 


his retirement from office he publiſheJ, An Enquiry into 


e the Juriſdiction of Chancery in Cauſes of Equity,” the aim 


of which was to attribute certain exceſſes to that high court, 
to have them corrected, and to releaſe the common-law courts 
from thit, which Sir Robert, following and vindicating lord 
Coke, conſidered as an unconſtitutional dependency upon the 
court of chancery. Fer theſe purpoſes Sir Robert propoſed, 
that the courts of common law in Weſtminſter Hall ſhould 
be declared by parliament to have the power of iſſuing probi- 
Bitions to reſtrain chancery within due bounds. Had this 
effort to revive lord Coke's doctrine been ſucceſsful, the ſupe- 
rior courts of common law would now have a controuling 
power over the court of chancery by writ of prohibition, in- 
ſtead of having its ſuitors ſo ſubject to interruption from the 

chancery's writ of injunction, as in point of effect to make 


the king's bench itſelf in ſome degree ſubſervient. This 


work Sir Robert dedicated (mm) to the /ords, over 
N | | whole 


(um) Sir Robert begins his dedication, with preſenting to the lords his treatiſe, 
with the ſtate of his own particular caſe with a Mrs. Tooke annexed, as aſubject 
properly belonging to them, becauſe © relating to that ſupreme juriſdiction in caſes | 
« of appeals from courts of equity, which is EXERCISED by“ their © lord(hips as 
« being the laſt reſort.” In a ſubſequent part there is the following paſſage. 


If what he hath written ſeem too free and plain, he hopes he is excuſable. The 


« neceflity and importance of the caſe ſo requires. And he may be allowed a 


more than common zeal for the commons, he having fat fo many years as a 


« Lich in ſeveral of the courts in Weltminſter Hall: he himſelf and his three 
N « immediate 
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whoſe houſe he had ſo recently preſided as ſpeaker (mmm. ) 
In 1699 when he was almoſt e ghty he publiſhed a treatiſe 
upon The True and Antient Juriſdiction of the Houſe of 
„% Peers.” This he addreſſed to the Hou⁰, of commons in the 
form (1) of a petition. It is a kind of continuation of his 
treatiſe on the Juriſdiction of Chancery in Cauſes of Equity: 
for as that complains of the encroachments of chancery, and 
illuſtrates the complaint by a decree againſt himſelf, fo this 
not only controverts the appellant juriſdiction of the lords 
over equity, but complains of their exerciſe in his own par- 


ticular 


1 immediate anceſtors having been of the prefeſſion for near two hundred years and 
ein judicial places, and through the bleſſing of Almighty God having proſpered 
« by it; his greatgrandfather living in the time of king Henry the Seventh.” 


(mmm) To this piece there was annexed his caſe upon his appeal againſt a de- 
eree made by Lord Somers in Trinity Term 1694 preferring the ſeparate mainte- 
nance of a Mrs. Tooke to Sir Robert's claim as a mortgagee of her huſband, 
The conveyance to-the truſtee for the ſeparate maintenance was prior in date to 
Sir Robert's mortgage, and in point of notice reached him before his becoming 
mortgagee. But he inſiſted, that the conveyance for ſeparate maintenance 
was void at law as fraudulent by the ſtatute of 27. Eliz. c. 4. and that he being 
a purchaſer for a valuable conſideration ought not to be reſtrained by equity from: 
uſing his legal title. The point was certainly one of nicety; and the deciſioa 
of Lord Somers as a precedent is material to be known. It is not in aay 
printed report, as the prefacer believes; nor can he find out at preſent, whether 
the decree ever came before the houſe of lords. Both the treatiſe and the caſe: 
annexed are very ſcarce, and ſome copies of the former are without the latter. 
In chis chancery cauſe Mrs. Tooke was plaintiff and Sir Robert was defendant. 
But he had filed a bill of forecloſure againſt her huſband and her in the exchequer, 


and then not informed of the inſufficiency of. the eſtate had admitted the ſeparate- 


maintenance. The exchequer decreed in his favor. But Mrs. Tooke appealed to 
the lords, and they remitted the cauſe to the exchequer for rehearing on the proofs 


in both cauſes. See Journ. Dom. Proc. 9. 18, & 27. Jan. & 1. II. 13. 15. 16. Nag 
24. Feb. 1691-2. 


1 1) Sir Robert Atkyns's Treatiſe. on the Bettes of the Houſe of . 
being 


ren rr 
ricular cafe, Both are written with great learning, and not- 
wichſtanding the vaſt age of the author, with great energy. 


_ Moſt unn, it ſomewhat detracts n the authority of 
| | _ theſe 
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6 To the Right "ISO the Kaights Citizens and 8 of the 
« Houſe of Commons i in Parliament aſſembled, 


——— 


* — 
3 — 
_ 


« The humble Petition of Sir Robert Atkyns Knight of the Bath, 


4 Sheweth, 
« That your petitioner, is the 3 employments he hath 
rc undergone, hath had more than ordinary occaſion of obſerving the increaſing 
* juriſdiction of the courts of equity in this kingdom; and how the common 
« law, the birthright of every Engliſhman, hath been, and ſtill is, every day 
& more and more invaded by it. He hath taken the pains to collect many of thoſe 
« continual complaints from time to time made by the commons of England in 
« parliament againſt the excrciſe of that new juriſdiction in the very beginning 
4 of it. And your petitioner hath great reaſon alſo to take notice of the exer- 
« ciſe of the juriſdiction of appeals from the proceedings of thoſe courts ; and 
« humbly preſents this honourable houſe with what he hath collected in order to 
0 your ſervice therein. Your petitioner craves leave to make uſe of that free- 
dom which belongs to every Engliſhman, to tender you a complaint againſt | 
. « ſo publick and ſpreading a grievance, He doth not appeal, nor complain of 
any thing that merely concerns himſelf. He only ſubjoins a caſe, wherein him- 
« ſelf was a party, merely as an inſtance of the large exerciſe of a power againſt 
'« the known and fundamental rules of the common law as he conceives. That 
& caſe of your petitioner happened very lately in the chancery. But it is gene- 
K rally known in the courts of Weſtminſter Hall, that as your petitioner had oc- 
< caſion, he hath for many years frequently and publickly in his ſtation inveighed 
againſt the encroachment of courts of equity and that late courſe of appeals. On 
d behalf of the whole kingdom he humbly offers his ſervice, and lays before vou 
« hat he hath obſerved and collected upon this ſubject after near threeſcore years | 
C experience, And ſubmits all to your wiſdom, to proceed in . juſt re- 
4 medies. And your. oa ſhall ever pray, &c, 
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theſe pieces, that they in ſome meaſure originated from diſ- 
ſatisfaction at deciſions againſt himſelf ; and that at leaſt in 
Cc IE the 


For the ſame reaſon perhaps a ſpecimen of the treatiſe itſelf may be acceptable. 
The following paſſages, beginning with a remark upon the probable reaſon of 
Lord Holles's being led into extravagant notions of the unlimited juriſdiction of 
the lords, are 1 y extracted for the reader's uſe from the third page of it. 


* He bath been led into theſe opinions, 1 This by ſome late over-zealous wri- 
< ters, out of too fond and forward zeal to depreſs the houſe of commons in the 
ate exorbitant power, which they took upon them in the /ate times. In order, 
«] ſay, to the decrying of their uſurped power, thoſe writers thought they could 
< never ſufficiently exalt the power of the lords to overbalance that of the com- 


_ monte” 
,. And | it may W be uſeful by the way to take notice of * 5 revo- 
« lution that i in the late times a per to the government of this nation, 


. Our kings _—_ firſt to ſtrain prerogative too 0 high upon the ſubject | 


« 2, Both houſes of parliament 1 82 together in uſurpig upon the 
* regal power. 
« 3. After ſome ſhort time, the /ate houſe > commons, by the help of their 
« ORs laid aſide the houſe of lords. 5 cum Mo perit, e decor. 
44. After Ps time again a leſſer part of the houſe of commons . the 
greater part. 


«<5. And theſe their own army 8 as being but the rant of tae 
0 * houſe. i | | 


ccc | Sic Medus 4 


1 Aſyris Medeque tulit moderamina Perſes, 
c Perſen ſubjecit Macedo, eefurus et 6 


cc Romans.” 


ven rn rr . 


ticular caſe. Both are written with great learning, and not- 
withſtanding the vaſt age of the author, with great energy. 
Moſt certaiuly it ſomewhat detracts from the authority of 

: | | | theſe 


bling very rare, it may not HAR unacceptable 1 to the reader to have the prefixed 7 
3 282 at length. It i is as * : 


6 To the Right 3 the Knights Citinans and "EO" of the 
« Houſe of Commons in Parliament aſſembled, 


« The humble Petition of Sir Robert Atkyns Knight of the Bath, 


* Sheweth, 
« That your petitioner, in the ſeveral db 8 he hath 

10 undergone, hath had more than ordinary occaſion of obſerving the increaſing 
« juriſdiction of the courts of equity in this kingdom; and how the common 
« law, the birthright of every Engliſhman, hath been, and ſtill is, every day 
© more and more invaded by it. He hath taken the pains to collect many of thoſe 
« continual complaints from time to time made by the commons of England in 
« parliament againſt the excrciſe of that new juriſdiction in the very beginning 


«of it. And your petitioner hath great reaſon alſo to take notice of the exer- 


« ciſe of the juriſdiction of appeals from the proceedings of thoſe courts ; and 
« humbly preſents this honourable houſe with what he hath collected in order to 
« your ſervice therein. Your petitioner craves leave to make uſe of that free- 
& dom which belongs to every Engliſhman, to tender you a complaint againſt 
« ſo publick and ſpreading a grievance. He doth not appeal, nor complain of 
« any thing that merely concerns himſelf. He only ſubjoins a caſe, wherein him- 
& ſelf was a party, merely as an inſtance of the large exerciſe of a power againſt 


& the known and fundamental rules of the common law as he conceives. That 


« caſe of your petitioner happened very lately in the chancery. But it is gene- 
0 rally known in the courts of Weſtminſter Hall, that as your petitioner had oc- 
& cafion, he hath for many years frequently and publickly in his ſtation inveighed 
« againſt the encroachment of courts of equity and that late courſe of appeals. On 
*« behalf of the whole kingdom he humbly offers his ſervice, and lays before you | 
ec what he hath obſerved and collected upon this ſubject after near threeſcore years 


& experience. And ſubmits all to your wiſdom, to proceed in providing, juſt re- 


4 medies. And _ petitioner ſhall ever pray, &c, | | 
© ROBERT ATKYNs.” | 


For 


PR EF T wel, 


theſe pieces, that they in ſome meaſure originated from © diſ-- 
ſat isfaction at deciſions againſt himſelf ; and that at leaſt in 
| | S the 


For the ſame reaſon perhaps a ſpecimen of the treatiſe itſelf may be acceptable. 
The following paſſages, beginning with a remark upon the probable reaſon of 
Lord Holles's being led into extravagant notions of the unlimited juriſdiction of 
the ee are e y extracted for the . 85 uſe from the third page of it. 


<«. He wt been led into theſe opinions, I I fear, by PR late over-zealous wri- 
< ters, out of too fond and forward zeal to depreſs the houſe of commons in the 
late exorbitant power, which they took upon them in the /ate times. In order, 


41 ſay, to the decrying of their uſurped power, thoſe writers thought they could 
< never ſufficiently exalt 5 . of the lords to overbalance that of the com- 


4 mons. | | 
«. And it may 5 ee be uſeful by the way to HP notice of the "LR revo- 
- lution that ii in the late times 5 8 to the government of this nation, 


Our kiogs 8 — to . prerogati ve too high upon the ſubject. 


« 2, Both houſes of . GS les — in *. upon the 
regal power. 


1 After ſome "IEP 3 the 1 houſe of commons, 558 che help of their 
9 laid aſide the houſe of lords. Sic, cum 0 perit, e decor. 


4 4. After Ga time again; a leſſer part of the houſe of commons excluded the 
ce greater part. | 


e 5. And theſe their own army ovelo as W but the fragment of Fo 
« * NON | | 
| 25 1 Sic Medus odentt 
rie; Medoque tulit moderamina Perſes. 


« Perſen ſubjecit Macedo, celſurus et itſe 
cc Romano. | 


This 


h PREFACE 


the form of dedication, himſelf had nnn to the very 
forum whoſe juriſdiction he controverts, and in language 
which treats them as the % regbrt. Indeed Sir Robert, who 
could not but be aware of this opening to remark upon him, 
endeavors in his petiticnary addreſs of the laſt of the two 


pieces to the commons, to obviate the objeclion in ſome de- 


gree: for he repreſents: to the commons, that his own caſe 
was RECENT, * but that it was generally known in Weſtmin- 
„ ſter Hall, that as he had occaſion he had for MANY YEARS 
* frequently and publictly in his Hation inveighed againſt the 
„ encrouchments (, courts - Ld - aud that. /aze e of | 


i appeals.” 


| Sik Robert Atkyns' 8 N againſt the appellant 1 
of the Fords brings us to the beginning of the preſent century: 


and What has ſince happened in the way of controverſy about 


the great points of the judicature-of parliament lies. within a 
narrow com 287 | 


ON the e e of fd Somers and other peers in 
150, which were the next ſubject of judicative controverſy 


between the two houſes, various points of difference atoſe 
about the manner of proceeding upon impeachments by the 


commons. The commons claimed tb have a diſcretion, as to : 
the time of exhibiting articles. and the time of replying to the 
anfaver of the mprached ; and to have a . being con- 


This is no mean epitome of the chief of the olitical 88 of which 
Sir Robert Atkyns had himſelf been an eye-witnefs ; and his poetical application 
of the guatuor ſumma i imperia of the world, though not reaching to the laſt of the 


five changes adverted to in our government before the Reſtoration, is a proof, 
that his claſſical memory was alert even at the age of almoſt fourſcore, 


ſulted 


Pf ‚ F mn der 


fulted as to the time of trial. It was alſo ddd by the com- 
mons, that an impeached peer ought no! to fit and uote on 
the trial of «ther peers impeached of the ſame crime: that 
peer under trial ſhould not fit as à peer: and that acommitice 
of bath houſes ought to meet to ſettie the preliminaries of the 
trials, But the lords were not diſpoſed to liſten to the com- 
mons on any of theſe points. The reſult was a diſpoſal of 
the impeachment by the houſe of lords ax parte and without 
the houſe of commons: for that houſe would not proceed 
according to the requiſition of the houſe of lords, and the 
latter acquitted on ſuch impeachments, as were deemed.ripe 
for trial, and diſmiſſed the others for want of proſecution (a). 
But nothing occurred on the great points of .contraveitetl 
judicature; except that this diſpute between the two thauſes 
about the courſe on impeachments led :to the conſideration 
out of doors, whether the judicature -of panliament wat mat in 
other ,reſpedts appropriate ito the Peerage, and iſo cauſed the 
publication of ſome writings(b), ach Renee include 
.the general conſideration of that judicature. | 


e (a) 'Seerthe: Proceedings and Reſolutions, publiſhechhy the : Houſe of Peers in 
1701, in Relation to. the impeached Lords ; and the State · of the Proceedings of 
che Commons publiſhed by their order on the : ſame . See- alſo . urn. 
. of his Own Time, p. ee | | | 


(65) On che part of n ee publihod; KA 
c Vindication of the Rights of the Commons of England. This was anſwered 
for the lords by a piece, intitled, A Vindieation of the Rights of \Prerogatives 

Ac of che Ri bt Honorable the Houſe of · Lords. In both of cheſe pieces the general 
judicature in parliament is diſcourſed by as well as the * on 

impeac hment by the commons. 


8 2 1 - Is 


exevi F REF: ACE: 


THz next contentions of lords and commons, about the 

_ conteſted branches f parliamentary judicature, occurred 

the firſt parliament of queen Anne; which began to ſit in 

Ocdober 1702, and was remarkable for a ſucceſſion of very 

ferious differences between the two houſes on other (c) points, 
as well as on Fm of a judieative kind. 


ONE of theſe two quarrels of ede aroſe from a peti- 
tion (4) of Lord Wharton, ſtiled a petition of appeal, to the 
lords, againſt an order of the court of exchequer made ex oficis 
for prefervation of a record. The record was a ſurvey of the 
honor of Richmond, faid to be above 100 miles in circum- 
ference. Lord Wharton had inſtituted a ſuit in chancery 
againſt Charles Bathurſt Eſquire Mr. Squire and others about 
ſome lead mines; and wiſhing to deprive: them of the benefit 
of this record in evidence, he ftated the record to have been im- 
| poſed on the court of exehequer by contrivance between Mr. Squi re 
and Mr. Thompſon a ſworn officer of that court, and prayed 
to have the order diſcharged and taken off the — This pro- 


— — — — 8 


— A cog ee eros — 1 — — -- ws — FE "Rn = ” 
=> . : 5 0 - A. * . 
— — <r  Rngs — — . j — — —— — —˖«]Ürtc̃]d guns — — — * — 
- - — - 7 — 15 
—__— - oe wont — * — e „ — > x — - * — - — « = 
— _ » 


— — — — 


(e) See the caſe of Lloyd Biſhop of Worceſter laps his "HT OW in 4 
county election, 3. Chandl. Deb. Comm. 206. & 2. Chandl. Deb. Lords 45.—the 
controverſy about the bell againſt occaſional conformity, 3. Chandl. Deb. Comm. 
211. & 2. Chandl. Lords 48. 56.—the caſe of Lord Halifax on charge of neglect 
of duty as auditor of the receipt of the exchequer, including a bill for commiſſioners 
of public accounts with the caſe of Mr. Bertie, 3, Chandl. Deb. Comm. 247. to 
275. & 2. Chandl. Deb, Lords 48 —and the complaint by the commons againſt 
tte lords for taking priſoners charged with treaſon out of cuſlody of the crown 

without leave, and examining them, 3. Chandl. Deb. n 286. to 302. & 
2. Chandl. Deb. n 71. | | | 


— Rn I — — 


(4) Journ. Dom. Proe. 9. Nov. 1702. 


ceeding 


PEEF ACHE Seri 


eeeding was objected to by a counter petition of Mr. Squire and 
Mr. Thompſon to the lords, on the ground, that no ſuit was 
depending in the exchequer ; and that therefore Lord Wharton's 
petition, though called an appeal, was an original complaint 
againſt them ſor @ crime, for which they ought to be left to be 
tried according to the uſual courſe of the law of the land. Bur 
the lords, after hearing counſel (e), over- ruled the objection, 
and ordered them to anſwer Lord Wharton's petition. How- 
ever eleven lords proteſted againſt thus taking cognizance; as 
well becauſe it was beyond the houſe of peers to make an order 
againſt a record in which the king*s ſubjects in general were inte- 
reſted; as becauſe it was in effect not an appeal, but an original 
cauſe. After this, there were further proceedings of the houſe 
of lords in the caſe, and the city of London became involved 
in it, But at length Mr. Bathurſt (V) petitioned the houſe of 
commons for relief againſt the proceedings of the lords: aud 
they (g) reſolved, that the proceeding of the lords, in taking cog- 
nizance of this matter, was without precedent and unwarrant- 
able, and tended to ſubjefling the rights and properties of all the 
commons of England Io an illegal and arbitrary power ; and that 
it was the undoubted right of all the ſubjects of England to mate 
uſe of the record, as they might by law have done before the 
proceedings of the houſe of lords. Theſe reſolutions were met 


(e) Journ. Dom. Proc. 12. Feb. 1702-3. 
() Journ. Comm. 20. Jan. 1703-4 


oxcv a TRE EF ACE. 


by the lords (5) with a counter reſolution declaring the votes of 
the commons, which contradicted the proceedings of the lords, 
without precedent, unwarrantable, aud an uſurpation of a judi- 
cature 4o which they had no pretence: and the lords ordered this 
counter reſolution to be printe and publiſhed. Here the caſe 
cloſed as between the two houſes. Had not this beginning of 
the lords to revive the exerciſe of original a e Under! the 
name of an appeal been thus warmly reſiſted by the commons, 
the victory, which in point of effect they formerly gained in 
Skinner's caſe, might have been undone. But, as it was, 

that victory became confirmed. Probably this caſe of Lord 
Wharton is the aſt inſtance of an attempt by the lords, 
to make themſelves an original judicatute: and even this caſe 
had the, ſhecv of being appellant. The claim of the peerage to 
original juriſdiction was overcome by the effect of Skinner's 
icaſe, By expolure of the feebleneſs of the attempt to revive 
t under -2 Ji/gzi/e, ihe door became in. a manner. ſhut to an 
indireti introduction. | 


| Tur 1 between the two houſes in 
\the-firft;parliament of queen Anne, was the very. famous caſe 
of the Aileſbury election. The direct ſubjett .of the. caſe was 
the juriſdiction over the right of \voting for members of par- 
liament : the lords adjudging, on a writ of error, that an elector, 


whoſe vote is wilfully refuſed by a returning officer, may 
maintain an action on the caſe for . againſt him : and 


650 Journ. Dom. Proc. 27. March 1704. For a full account of the CRY 
ings on this caſe of Lord Whartoh's petition. to che lords:and Mr. Bathurſt's to 
the commons, ſee 3. Chandl. Deb. Commons 302. to 308. See alſo Journ, 

\Comm. 20. Jan. 1703-4, where Mr. Bathurſt's petition is entered at length. 
| the 
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the commons a ſtrenuouſiy inſiſting, that matters of elec- 
tion were the peculiar of their houſe and only examinable by 
themſelves, except in certain ſpecial caſes provided for by 
ſtatute; and that to allow ſuch an action was to expoſe their 
deciſions: on the rights of voting, to the controul, primarily 
of the courts of Weſtminſter Hall, and ſecondarily of the houſe 
of lords. But incidentally this cafe fo far produced a confider- 
ation of the appellant juriſdiction exerciſed by the lords, as to 
give to the commons the opportunity of renewing their antient 
objections on that head It was not till quite in the latter ſlage 
of the long and violent contention between the two houſes, 
that the point of appellant judicature occurred. It was juſt 
after two very memorable and intereſting reſolutions of the 
lords, one about the right to the writ of habeas corpus, 3nd; 
the other about the right to writs of error. By the fiſt 
of thoſe reſolutions, the lords, as if they diſdained the pre- 
tenſion to have even their own commitments leſs open to- 
examination by the judges than commitments by thoſe acting 
under royal authority, declared, that every Engliſhman, 
«© who' is impriſoned by any authority whatever, has an un- 
« doubted right, by his agents cr friends, to apply for and 
* obtain a writ of habeas corpus, in order to. procure his liberty | 
by due courſe of law. By the ſecond reſolution, the lords, — 
probably aſſiſted by that great law yer Lord Somers,—andaccord- 
ing to their own account, recollective of the vote of the com- 
mons in 1689 in Sir Thomas Armſtrong's caſe, that a. writ 
of error was a writ. of * in 1 and. * (). — and 

indy 


.) Before paſſing this feond'reſolition the twelve judges were heard by the 
lords. FFF OF Er A INE « Whether. 


« a write. 


ec | PREFACE. 


zealouſly ſtepping beyond both the opinion of the Tn, and 
| what the occaſion being only of mſgemeancr demanded from 
| them, 


c a vrit of error be a writ of right or of grace, is entered in the Journal of the 
Lords for 16. Feb. 1704-5. But what ſeems remarkable, the journal of the next 
day, which was appointed for the attendance of the Judges, and which was the 
day on which the lords came to the reſolution about writs of error, takes no no- 
tice either of any hearing or opinion of the judges. However it is certain, that 
they gave an opinion; for it is ſo ſtated by the lords themſelves in their juſtifica- 
tory addreſs to the queen of the 13. March 1704-5. The following extract from 
that highly-finiſhed performance will ſhew 8 8 and at the ſame time ſerve. as a 
ſpecimen of its 1 9 val ue. 


DIRE” | c Whether the writs of error ought to be granted, and what ought to be done 
« upon the writs of error afterwards, are very different things. The only matter 
& under your Majeſty's conſideration is, whether in right and juſtice the petitioners 
« are not intitled to have the writs of error granted. We are ſure, the houſe of 
« commons in the year 1689 was of opinion, that a writ -of error, even in Caſes 
Ce of felony and treaſon, is the right of the ſubject, and ought to be granted at his 
« defire, and is not an act of grace and favor, which may be denied or granted at 
« pleaſure, So that as far as the houſe of commons ought to have weight in 
« ſuch a queſtion, whatever the preſent opinion of that houſe is, they then thought 
« a writ-of error was the right of the ſubject in capital caſes, where only it had 
« been at any time doubted of. But that it is a writ of right in all other caſes, has 
« been affirmed in the law-books, is verified by the conſtant practice, and is the 
« oþ;nion of all our preſent judges, except Mr. Baron Price and Mr. Baron Smith. 
« The law, for the better protection of property and liberty, has formed a ſubor- 
« dination of courts, that men may not be finally concluded in the firſt inſtance. But 
this is a very vain inſtitution, if they be left precarious in the method of coming 
« to the ſuperior court. All ſuits are begun as well as carried on by the authority 
cc of your Majeſty's writs, and the ſubject has a like legal claim to all of them. 
The petition for a writ of error returnable in parliament is only matter of form 
« and reſpect to your Majeſty. (like the petitions, which the ſpeaker makes in the 
« name of the commons at the beginning of every parliament for thoſe privileges, 
4 which they do not believe to depend upon the anſwer to thoſe petitions), and 
«is no more to be refuſed than any _ writ throughout the cauſe. To 


cc * 


PREP AC E. e 


them, declared a writ of error to be, univerſally, and wwith- 
out any exception, a writ of right; the words of their reſo- 
lution being, that a writ of error is nat @ writ of GRACE, 
but of RIGHT, and OUGHT NOT TO BE DENIED TO THE | 
„ 5yBJECT, when duly applied for, though at the requeſt of 
« either houſe of parliament, the denial thereof being an ob- 
« ſtruction of juſtice contrary to magna carta. "Theſe two 
reſolutions were cauſed by an addreſs of the commons to the 


cc affirm the contrary 1s to allow an arbitrary latitude to intercept Juſtice, and to 
© make it depend upen private advices and extrajudicial determinations, whether 
& any cauſes at all ſhall be Seay "26 to Judgment before the 1 court od parla- 
ee ment.” 


This . eating for the 3 as well as the . of the right to a 
writ of error, makes it evident, that the judges did give their opinion, and ſeems 
mn ſubſtance to agree with the report in Salkeld 504. for there it is ſtated, that 
the point was, whether a writ of error was EX DEBITO JUSTITIZ or EX MERA 
GRATIA; and that ten of the judges held it grantable Ex DEBITo JusTITIE 

except in treaſon or feleny ; but that Price and Smith held it ut of right or 
demandable by the ſubjeft in any caſe. Why in the journal of the lords it was 
omitted to enter the opinion given by the judges, is not perhaps eaſy to be ac- 
counted for. Nor is it perhaps quite clear, what ought to be inferred from the 
exceptions of treaſon and felony in the opinion of the ten judges. It is taken for 
granted by Lord Mansfield in Mr. Alderman Wilkes's caſe of error in 4. Burr. 
2550. that the judges meant to declare writs of error merely of grace in treaſon 
or felony; and ſo great an authority muſt of courſe have vaſt influence in con- 
ſtruing the exceptions. It muſt be confeſſed alſo, that it is natural fo to interpret 
them. But on the other hand it is poſſible, that the ten judges might mean to leave 
the caſes of treaſon and felony undetermined, in reſpect, that at the utmoſt the 
caſe under conſideration was only miſdemeanor, and that conſequently to decide 
for treaſon and felony was extra: judicial. If there are any exiſting manuſcript 
notes of the reaſons given by the ten Judges for their opinion, this 8 probably 
* be fully aſcertained. oY 


. OR 
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queen, not to grant writs of error to certain perſons, who 
had been committed by the commons, for being concerned i in 
actions againſt the bailiffs of Aileſbury for eum ing votes at aty 
election. They were paſſed in February 1703-4 (C): and are 
here mentioned with more particularity; becauſe though fo 
very important, theſe reſolutions of the lords, atid. the previous 
refolution of the commons in 1689, have not always been 
recollected, even by the moſt enlightened of our judges (1), 
and have neither been tranſcribed into our law reports, nor 
adverted to by the beſt of our law writers. But beſides theſe 
two refolutions. as to writs of habeas corpus and of error and 
ſome others connected with them, the lords, on the occaſion 
of this important buſineſs of the Aileſbury election, though 
in a much earlier ſtage of it, had reverſed the judgment of the 
king's bench in the firſt of the actions brought againſt the 
bailiffs of Aileſbury to recover damages for refuſal of votes; 
namely, in the action brought by Aſhby agamſt White and 
others; at thereby the lords had affirmed the right to bring 
and maintain ſuch actions. It was indeed by this reverſal, 
which was after n ten of the . and oo 


05 Journ. Dom. Proc. 17. Feb. e 


05 See Lord Marsfield in Mr. Alderman Wilkes's caſe, 4. Burr. 25 50.— 
bree x. the editor, he had particular occaſion in Dec. 1784 to conſider 
the ſubject of wrirs of error in criminal caſes, whilſt Mr. Chriſtopher Atkinſon 
was applying for the then Attorney General's: fut for a writ of error to reverſe 
tte judgment of the king's bench againſt him for perjury. Upon that occaſion, 
though unconnected with Mr. Atkinſon, and though not profeſſionally concerned 
in the bufineſs,, the prefacer, to oblige a law friend, framed a paper intitled 
« Authorities with. ſome few Remarks A Wriw of Error ia Criminal 
« * Caſes, —— 


PREFACE. - cciſi 


almoſt AO divided, that the commons were - warmed, into 
voting ſuch actions a breach of their. privileges in reſpect cf 
their appropriate judicature for trial of the election of their own 
members, and into the commitments from which the writs of 
habeas corpus had originated. When, therefore, conferences 
at length took place between the two houſes, the commons 
were touched to the quick, by a judgment, which to them at 
leaſt appeared, in à manner to ſubjugate their judicature for trial 
of elections of their own members to the appellant judicature of 
the lords under writs of error ; and could not forget the receut 
| conteſts between the lords and them about judicature both 
original and appellant. Nor was it a ſmall aggravation to the 
wound, which was or at leaſt was conceived to be inflited 
on the election judicature of the commons, to perceive, that 
though ſuch juriſdiction was not denied by the lords, yet in- 
ſinuation of its having been antiently otherwiſe had eſcaped ; 
and what was of itſelf enough to inflame the commons, that 
the ſecret, though not avowed, origin of this was in that de- 
mocratical ariſtocrat and ariſtoeratical monarchiſt, that almoſt 

univerſal foe of the commons, that foe'to their antiquity as 
well as their rights and privileges, the very Mr. Prynne, 

from whoſe labours moſt of the effuſions of Dr. Brady and 
his diſciples on the ſame points, though often without acknow- 
ledgement, have emanated, and upon whom' fo much remark 
has been already expended. Thus irritated, the commons 
were naturally eyough watchful for the proper opportunity of 


emitting their revenge. Accordingly in the ſecond of the 


conferences with the lords, when it ſeemed to be the enact 

moment for vindic̃tive explanation from the commons, 1 

did not fail to ſeize the occaſion. To make alſo their reſent- 
1 | ment 
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ment more con ſpieuous, they finiſhed their remonſtrances. 
to the lords at the conference, by anſwering their vote for the 
uni verſal right of the ſubject to a writ of error; not only by 
inſiſting on its inapplicability to the ſummary proceeding upon 
the writ of habeas corpus; but by adding a philippic againſt the 


whole fabric of ariſtocratical judicature, more eſpecially the 
appellant branch, not even the commiſſionary branch under 


writs of error r being ſpared CIS But. on this part of the 
ccntroverly, 


7 (m) The juſtificatory papers for the lords as delivered at their conferences 
with the commons have been already mentioned. with the high praiſe moſt juſtly 


due to them. It is but juſtice to add, that the two juſtificatory papers for the 


commons are fo ably finiſhed, that it is. difficult to ſay, on which fide ſupe- 


riority preponderates. The two papers for the commons are entered in their 


Journal for 6. &-13. March 1704- 5: The firſt of theſe two latter papers it is, 
which contains the philippic above alluded to. It conſtitutes the peroration of 
the Os and. is in the words. en, — 


« The commons mall not enter into any conſii deration, otter a torit of error is. 
« a torit of right or of grace; they conceiving it not material in this caſe, in which 
& no writ of error lies. Nor was ever any. writ of error brought or attempted in 
« the like caſe before; and the allowing it in ſuch caſes would not only ſubject 
& all the privileges of the houſe.of commons, but the liberties of all the people of 
4 e to the will and pleaſure of the houſe of lords. . 


« And when your lordſhips exercife of judicature upon writs of error is con- 
« ſidered, how unaccountable in its foundation, how inconſiſtent it is with our 
« conſtitution, which in all other reſpects is the wiſeſt and happieſt i in the world, 
« to ſuppoſe the 44 reſort in judicature and the legiſlature to be differently. 
« placed; and when it is conſidered, how tliat uſurpation in hearing of appeals from 


„ courts of equity; ſo eaſily traced, and though often denied and proteſted againſt. 


« yet ſtill exerciſed and almoſt every ſeſſion of Parliament extended: it is not to. 
de ——WW ous NS: have. had in thoſe great ad- 
Cyances: 


R ery 
eontroverſy, which was made the very. conclufi on of the ar- 
gument on the ſide of the commons, the lords in their reply 
followed the proud. maxim of their predeceſſors, declining all 
diſcuſſion of their own judicature ; as if it was a ſanctuary not to 
be entered except by themſelves; and as if it was a characteriſtic 

of peerage to adjudge on the privilege of the commous, without 
ſuffering their own to be ſo much as argued. 


c yances upon our conſtitution, you ſhould now at once make an attempt upon 
« the whole frame of it, by drawing the choice of the commons repreſentatives to 
c your determination; for that is a neceſſary conſequence from your lordſhips en- 
« couraging the late actions, and your countenancing a writ of error, which, if 
& allowed upon ſuch. a proceeding, might as well be introdueed upon all acts 
« and proceedings of courts or magiſtrates of juſtice. And though the preſent 
e inſtance has been brought on under the ſpecious pretence of preſerving liberty, 
“ it is obvious the ſame will as well hold to controul. the bailing and ee 


4 priſoners in all caſes. 


« And the commons cannot but fee, how your lordſhips are b by all 
4 methods, to bring the determination of liberty and property into the bottomleſs 
and inſatiable gulph of your lordſhips judicature; which would ſwallow up both 
4 the prerogatives of the crown and the rights and liberties. of the people; and which 
« your Jordſhips muſt give the commons leave to ſay they have the greater reaſon 
« to dread, when they conſider, in what manner it has. been exerciſed, the in- 
&« ſtances whereof they forbear, becauſe they hope your lordſhips will refarm, and 
te they deſire rather ta compoſe the old, than to create. any new differences. 


Upon the whole the commons hope, that upon due conſideration of what they 
& have laid before your lordſhips, you will be fully ſatisfied, that they have acted 
«nothing in ail theſe proceedings, but what they are ſufficiently juſtified in from. 
precedents and the known laws and cuſtoms of parliament; and that your lord- 
* ſhips have aſſumed and exerciſed. judicature, contrary to the known laws and 
« cuſtoms of parliament; and tending to the overthrow of the rights and. liberties. 


7 «oof, the people of Se” 
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Tuvs the lords, by hel ping to aſſail a judicature undeniably the 
peculiar of the commons, relighted the flame againſt theit 


. own favorite but more queſtionable claims of judicature. 


| HowevrR the flame was like the flaſh of an exhauſted 
taper ; bright but vaniſhing. -A prorogation of parliament 
almoſt immediately ſucceeded the ſtorm of the laſt of the 
conferences between the two houſes.—The prorogation was 
ſoon followed with a diſſolution. From that diflolution to the 
preſent hour, being now a period of amo? a century, there | 
has been nearly an uninterrupted calm in the hemiſphere 91 
parliamentary judicature. 


1 was indeed the ſemblance of a new 88 between the 
two houſes in the year 1717, on the impeachment of the famous 
Harley Earl of Oxford for High treaſon and high crimes and miſ 
demeanors ; ; for the lords inſiſted not 10 proceed with the inferior 
cfimes alledged till Judgment had paſſed on the charge of high 


treaſon, and refuſed a free conference ta the commons on the 
ſubject; and the commons would not ſubmit to be ſo preſcribed 


to; and the reſult was a trial without appearance of the com- 


mons to ſupport their charges, and ſo acquittal became of 
courſe. But it is apprehended, that from the year 1717 there 
has been an abſolute ceſiation of hoſtility between the lords 
and commons on the right of judicature in parliament. | 
Inſtructed by the heated conteſt about the election judicature of 


the commons, and by the prior conteſts about the original and 
Soar 19-1 diction exerciſed by the lords, both houſes ſeem 


to have been equally ſtudious in avoiding judicaive conten- 
tions. 8 | 


Tun 
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Tus lords, though perhaps for the moment ſomewhat ele- 
vated by the popularity, which from various circumſtances was 
attached to their ſide of the queſtion in the Aileſbury caſe, 
ceaſed to encourage interference with the judicature of the 
commons over the rights of election: ceaſed ro meddle with 
original juriſdiction: . to countenance attempts to in- 
troduce original cauſes under the difguiſe of being appellant:— 
ceaſed to extend their ezerciſe of appellant rartiictoa beyond 
examining g judgments : at law under writs of error and decrees 
of our-courts of equity upon petitions of appeal : ceaſed to 
meddle with appeals from ſentences of eccl-faftical courts and 
other courts of Hecial juriſdition :—ceafed to advance claims 
of univerſal juriſdiction both original and appellant: — ceafed 
to ſtate themſelves as being incluſively the virtual abſorbing 
and inherent repreſentatives of the king and commons 1n mat- 
ters of judicature, and in effect for that purpoſe the full 
and whole PEI, and as ſuch the Supreme and 2. re- 


fort. 


On the other hand the commons were not wholly unfor- 
bent Ließ ceaſed to interrupt the exercife of appellant 
juriſdiction by the lords over decrees of our courts of equity. 
They ceaſed to reproach the lords for ſuch exerciſe of judica- 

1 as an aſſumption by the lords * contrary to the known 
laws of parliament, and tending to oyerthrow the rights 
and liberties of England,” —Nay, they have even forborn to 
revive conſidering the right of the lords, to fire the commons 
"of England for breach of privilege, and to imprifon them on 
that account beyond the fitting of parliament ; notwith ſtanding 
the objections heretofore ſo. ſtron ongly urged againſt both of 


#33 


thoſe 


e 


thoſe practices; and notwithſtanding the laudable abſtinence 
of the commons themſelves, from attempting to vindicate the 
breach of their own privileges, otherwiſe than by an impri- 
ſonment, which, if not ſooner determined by their own act, 
of courſe ceaſes when parliament is either diſſolved or pro- 
Waser. - 


Tnus at length the lords have ſo kin 8 in = 
condemnation of their exercite of original juriſdiction, that it 
ſeems as if they had never claimed it: and the commons 
have ſo long acquieſced in the exerciſe of appellant juriſdic- 


tion by the lords, that it now ſcems as if it had never been 
diſputed. | 


Even with others, the controverſy about the juriſdiction 
of the lords ſeems to have ſlept almoſt as long as with the 
houſes of parliament.—The lateſt manuſcript treatiſe, the pre- 
facer has been able to diſcover, is a ſhort piece againſt the 
appellant juriſdiction as exerciſed by the lords, which was ap- 
parently written about or juſt after the cloſe of the Aileſbury 
caſe (n).—The lateſt printed book of controverſy he has ſeen 
on the ſubject is a ſhort treatiſe publiſhed in 1718 by an Iriſh 


(2) This piece now belongs to the prefacer. It is intitled & Remarks on the 
e Judicature of the Lords upon Writs of Error and Appeals in Parliament.” It | 
ſeems to have been chiefly written with a view to revive the antient judicature of 
| the king's ordinarium concilium in parliament ; for it cloſes with a propoſal, that 
the lords ſhould invite queen Anne to the exerciſe of a ſhare of the judicial power 
of parliament ;' and that for that purpoſe petitions ſhould be addreſſed & to the 
« queen and lords, or to the queen and her council or * council, according to 


4 bg antient form, and not to the . only.” _ 


gentleman, 


* 


EN F | ecix 


gentleman ; who firſt appe iled from an order of che Iriſh chan- 
cCery to our houſe of lords ; but when the order was affirmed 

with coſts, refuſed to pay them; ; and being committed by the 
lords (0) for the contempt, at lengt h wrote to diſprove the 
very juriſdiction himſelf had hosen and to proclaim his own 
error. The title and ded” cation of the book are very ſignificant 
of its contents. The Rights of the Co. nmons in Parlia- 
<< ment aſſembled and the Liberties of the People aſſerted by 
John Carey Eſquire.” The dedication is fo the Com- 
** mons of Great Britain in Parliament aſſembled.“ The wri- 
ter appears tolerably well informed. bur the argument 

againſt the appellant juriſdiction of the lords is neither pro- 
found 1:or eloquent. Coming alſo from one, who apparently 
wrote under the influence of pique and anger, and was 
aAuarrelling with the legality of the judicature choſen by him- 
ſelf, it was not likely to cauſe much impreſſion upon the public 
mind. It appears by the book, that the author attempted to 
obtain his liberty by habeas corpus. The latter part of the 
book conſiſſs of his own arguments before a judge at his cham- 
bers for being bailed ; and contains ſome remarks as to com- 
mitments for contempts, which deſerve the attention of law= 
yers. Had this habeas corpus caſe, on. a commitment by the 
lords in exerciſe of their appellant jurifdiftion over decrees in 
equity, occurred during the heat of the conteſts between the 
two houſes in the Aileſbury buſineſs, it might have brought 
the beſt eloquence and the profoundeſt learning of Weſtmin- 
ſter 1 975 into the fulleſt action againſt that e 28 


(o) Journ. Dom. Proc. 21. March 500 
ee | and 
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and fo liave put it ro the ſevereſt of teſts. But the caſe came tov 
te, The ſtorm of judicature was paſt. The zeal againſt the 
appellant” judicature of the lords ſeems to have been. previouſly 
extinguiſhed by a fort of conviction, —that, however irregular 
and unconſtitutional that judicature might be im its origin, it 
had obtained viſt ſanction from long practice: and that whilſt 
rightly and conſcientioufly eiminiſt: red, and not uſed as a 
precedent ſor a more extended appel laut judicature than that 
under writs of error and over decrees of equity, nor founded 
upon to attract original juriſdiction, or to abſorb: the ſupreme 
judicature and real laſt reſort of the full aud whole parliament 
conſiſting of king lords and commons, it was too beneficial 
in its effects to be lightly revoked or even. to be newly modi- 
fad. 


AT length we reach the proper place, for introducing the 
learned reader, to the writings of lord Hale on this extenſive 
arduous and complicated ſubject of judicature i in parliament, 
and more eſpecially to the Treatiſe now painted. | 


5 Ar one time the prefacer had it in vie w to "Rt Levin full: 
in bis explanations on this head. But he feels fo exhauſted: 
by the narrative, which he has attempted to give of the chief 
controverſies about the right of judicature in liens from. 
the acceſſion of James the Firſt, and the time for publiſhing, 
this preface is become ſo preſſing „that, inſtead of a ſubſidiary 
illuſtration of the plan Sos and great ſeatures of lord 

Hale 8. 


r x xi 


Hlalec's profound emanations, and inſtead of attempting the 
focus of his reaſonings, the prefacer is forced to be con- 
tent. ith dry and imperfect hints of the nature and occaſion 
of lord Hale's various writings ;—and with a ſhort baſty and 
half finiſhed compariſon, between his opinions on fore lead- 


ing points, and. the reſult of the contentions of lords and 


commons, in which he ſo zealouſly interpoſed, the invaluable 
fruits of his 1are learning. . the high pretenſions of the 
ariſtocracy, | 


. 


LoxD HALE appears to have early applied. a ſevere attention 


to the ſtudy of judicature in parliament. 


IN a manuſcript volume, which in Biſhop Burnet's liſt 
of lord Hale's writings is titled IN ETA DER JurIBus 


Coronm, but is by himſelf ſtiled DE JurE Re610, he 


touches upon judicature in parliament in many points of view. 
But the book is in general a mere outline; and not only as 
ſuch is in many reſpects very unfiniſhed, but has leaves torn, 
and is otherwiſe very much defaced. Yet even this rough 
collection contains very rare and valuable materials, and ſome- 
times paſſages happily and ſtrongly expreſſed. Nay, though 
a-very. fragment, it ſometimes furniſhes important matter on 
very high points of our law and conſtitution, .not always to 


be met with in his more finiſhed writings relative to the ſame 
| ſubjects. On the particular ſubject of judicature, lord Hale, 


even at the time of writing theſe his firſt collections con- 
cerning the king and his prerogati ves, ſeems to have been 
impreſſed, that the judicative power of parliament was exer- 
cCiſeable by king lords and commons in the ſame manner as 


che legiſlative power; and that the Judicative power of the 


ee 2 houſe 
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houſe of lords confidered ſeparately was merely in conjunction 
with the king's ordinarium conſilium, the author repre'enting 
the peers and that council to be a concretion into one 
grand council of the king. Therefore he conſiders the great 
officers of ſtate, che judges, and other members of the confilium 
ordiaarium, as co-ordinate and conſtitutionally intitled to a 
voice equally with the lords, ſo far as the latter have a judica- 
tive power ſhort of and diſtinct from that of the whole par- | 
liament. On the other hand, where the judicative power of 
the whole parli:ment or its leg iſlative power is to be exerciſed, 
he conſiders the great officers of ſtate judges and others of the 
confilium or dinarium as mere aſiſtants. When theſe collections 
were made, is open to conjecture. But at preſent the prefacer 
is impreſſed, that at leaſt the part concerning parliament was 
written, ſoon after the ſtatute of 16. Cha. 1. which made the 
long parliament : indiſſoluble without the conſent of the lords 
and commons, or before the death of Charles the Pirſt; 
for he obferves, that though it was a duty in the king 
to obſerve the ſtatutes requiring ſrequent parliaments, yet 
there could not have been a concourſe of parliament without 
his writ gl the LATE act. | 


Lord HALE's next work, having any connection with the 
judicature of the lords or parliament, is a very valuable though 
unfiniſhed manuſcript, -. which he intitles PREPARATORY 
NoTES TOUCHING THE RIGHTS OF THE CRown. This alſo is 
entirely in his own hand-writing. It is much leſs of an outline 
than the IxcE TA; and ſo far as it goes, ſeems like a firſt at- 
tempt at the reduction of the ſketches in the Icy rA into the 

form of a treatiſe. It is divided into —— of which 
1 8 . | _ ſome. 
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ſome are in a manner compleated, and others are full of 
blanks ſeemingly left to be filled up as the author ſhould find 
it convenient to ſupply matter. From ſome paſſages in this 


ſecond work, it may be conjectured to have been compoſed - 


about the fame time as the IN CEP rA, that is, after 1640 end be- 


fore 1649. So far as theſe PxEPARATORY NoTEs touch upon 


the houſe of lords ſeparately, the judicative power of the lords 
is deſcribed much in the fame manner as in the former col- 


lections; equally conjoiuing them and the king's ceflium 
ordinarium into one great judicative council, and equally de- 


ſoribing the judges and other members of the confiirum ordina- 
rium as cojudges. Eut when he comes to treat of the houſe 

of commons, he writes doubtfully as to the neceſſity of the:r 
| concurrence in judicature. On the one hand he cites the an- 


tient form of the writ of error from RaſtalFs Entries, 302. 


where the commons are mentioned equally with the lords, 


and the records of the reverſal of the judgments againſt Mor- 
timer and Lancaſter in 1. E. 3. and of the judgment againſt 
Maltraver as precedents of the concurrence of the commons. 
On the other hand he cites the memorable roll of pariiament of 


1. Hen. 4. to which we have already ſo much adverted as a 
„ ſhrewd record to the contrary.” But he profeſſes to avoid 
determining the point, and to ſpare the diſpute of it; no- 
icing however, that according to that record the king ws at 
leaſt a negative voice in matters Fan 


* Kun manuſcript of lord Hale, containing matter re- 
lative to the judicature of parliament is intitled PRRRGATIVA 
Rois. It is in his own hand-writing, except a ſmall part. 
tr ſcems to have been written aſter the PREPARATOEYN 
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Norxs, and to have been intended as a new and more extended 


treatiſe on the ſame ſubject. Sometimes, however, it is a 
mere tranſcript of the PREPARATORY NorEs; and this hap- | 
pens to be the caſe, as to th= part relative to the lords and 
commons and the judicative powers exerciſed iu parliameut. 


_ Svcn were the writings of lord Hale relative to parlia- 
mentary judicature before the Reſtoration.— It ſhould ſeem 
from them, that he had not fully inveſtigated the ſubject: and 
therefore, that though he appears to have advanced far enough 
to ſatisfy himſelf, that /ome judicative powers of the lords were 
exerciſeable by them and the king's confilium ordinarium con- 
junaly ; yet he had not made up his mind on the point, 
whether to the exercife of the real judicature of parliament 
the concurrence of the commons was eſſential. 


Tur after the Reſtoration the judicative powers, exerciſed by 


the lords both original y and appellantly, became, as we have 


before explained at length, ſubjects of the moſt ſerious contro- 


Trex controverſy, without doubt, attracted the attention of 


| lord Hale. Already converſant with the whole range of par- 


liamentary ſtructure, and in the habit of familiarity with the 
records upon which the conſideration of the conteſted points 
depended, he was peculiarly qualified to explore and unveil 
the ſubjects in diſpute, as far as the darkneſs and imperfec- 
tion of the antient rolls of parliament and other antient re- 
cords would allow. Being thus previouſly prepared, and 


Holding a bigh judicial ſituation from the time the controverſy 


commenced 
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commenced till the commons had promu!ged votes condemn- 
ing, firſt the exercife of original juriſdiction by the lords and 


then their exerciſe of the appe./ant juriſdiction over decrees of 


equity; lord Hale found himſelf ſtrongly called upon to apply 
his labours toward clearing up the points in diſpute. Ac- 
cordingly he inveſtigated them with fuch fullneſs profound 
neſs and particularity, and with ſuch ſtrength of diſciimina- 
tion, as would have been almoſt incredible even from his vait 


mental endowments and unremitting induſtry, though he had 
not been ſo arduouſly occupied in diſcharging the ſunction 


of chief baron for one part of the time and of chief Juſtice of 
the king's bench for the remainder. 


Tus refileef' his 8 nth 4 of three diſtin& treatiſes, 


Wuar is conjectured to be the firſt of them is intitled 
£ A DiscoursE or HIsToRY CONCERNING: THE POWER 


„ OF .JUDICATURE IN THE KiNG's COUNCIL. AND IN 


„ PARLIAMENT,” It is. wholly in lord Hale's hand- 
writing. It contains. eleven chapters (o). The firſt five 


| 00 The chapters are as ; follow :— 4 J. Toucking the Various Councils of 
« the King of England. — II. Concerning the Lords Houſe and the Antient 
« Form of Proceeding therein, in Relation to- Matters of J udicial Proceedings or 
i Points of Juriſdiction. III. The general Conſideration of the Judiciary, 
« Power of the Lords Houſe in Parliament; and fi ſt concerning Tranſmiſſion of 


. Cauſes to ſeveral Courts or Juriſdictions. —IV, Concerning the Power of the 
« Lords Houſe in Caſes of Adjournments in Caſes of Difficulty, out of other 


Courts, and Removing of Records for the Expedition of Juſtice, — V. Con- 


« cerning Writs of ERROR in Parliament aud the Right of Proceeding therein. 
cc VI. Concerning the Tudicial. Proceedings i in the Houſe of Lords in.Civil Cauſes 
ES 4 upon 
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are introduQory to the main point. The fixth of them 
b-cins with explaining the chief object of the treatiſe to 
be the juridical powers of the lords in cauſes cv upon 
original petition in their hauſe. It ap, cars to have been 
written in or juſt after the year 1669, whillt lord Hale was 


chief baron of the exchequer: for in the ſixth page of the 


manuſcript, he refers to Pryine's Auimadverſions upon lord 
Coke's fourth Infiitute, which are in the title page dated in 
1669, and probably were publithed carly in that year, as a /ate 
publication; and in pape 46 of the manuſcript lord Hale 
adverts to Lord Holles's piece called The Grand Queſtion,” 
which was al'o publiſhed in that year. There cannot be a 
doubt, but that this treatiſe of lord Hale was wricten, on the 
occaſion of the great conteſt between the two houſes about 
the exerciſe of orginal juriſdiction by the lords in the caſe of 
Skinner againſt the Faſt India Company. Some of its con- 
tents are nearly the ſame, as the matter in the treatiſe now 


preſented to the publick. But this manuſcript diſcourſe, 8 
might be expected from its proſeſſed object, is more copious 
on the point of original juriſdiction, than the treatiſe now 
printed, 1 - has the Point of . juriſdiction more in 


© upon ox e between Party and Party. VII. Concerning the 
« ſeyeral Precedents and Inſtances of Relief in Civil Cauſes in the FirsT Ix- 
'& TANCE; and What Influence Acts of Parliament of ſucceeding Times have 
& had touching the ſame. — VIH. Concerning the Proceedings in Civil Cauſes 
u between Party and Party in the Time of Edward the Second and in enſuing 
Times. IX. Concerning the Juriſdiction of the Lords in Relation to Suits 
between the Kix and SusJEcT.—X. Concerning the Juriſdiction of the | 


Lords in Caſes Criminal. —XI. The Various open; touching the Lords 


« Juriſdiction i in Criminals.” ES | 


view. 
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view. The aim of this Diſcourſe on the judicature of the 


king's council in parliament is to diſprove the pretenſions of 

the houſe of lords to original juriſdiction. After eleven 

chapters, of which the Diſcourſe conſiſts, there are ſome 

collections of lord Hale on the forms of receiving petitions 

in parliament and their determination. Put this part is not 

chaptered : and though connected in point of ſubject, appears 
to have been made in ſome reſpect a diſtinct conſideration. 


War ſeems to be the ſecond treatiſe is a thin volume 
titled on the back by lord Hale himſelf ** PrxEPARATORY 
% NoTEs TOUCHING PARLIAMENTARY PROCEEDINGS.” But 
this indorſement on the volume 1s far more extenſive than 
the treatiſe it contains: for the latter is confined to the judi- 
ciary powers exerciſed by the lords or to ſubjects connected 
with them. It is entirely in lord Hale's hand-writing. It 
conſiſts of twenty-ſeven chapters. In the fifteenth chapter, 
which is concerning writs and petitions of error in parlia- 
ment, lord Hale begins with obſerving, that the great ſcope 
he aimed at in the difcourſe was, to give a true narrative 
of the jurifdiftion of the houſe of lords in point of E- 
„ VERSAL OF JUDGMENTS AND SENTENCES OR DECREES.” 
This therefore ſeems a proper title for it. From the con- 
rents it appears to have been his firſt eſſay on or rather 


againf the appellant juriſdiction exerciſed by the houſe of 


lords over decrees in equity. As his Discourst on His- 
ron CONCERNING THE PowsR Op FUDICATURE ix 


THE KiNG's COUNCIL AND IN PARLIAMENT” Chicfly 


applies to the conteſt between the two houſes in the caſe 
of Skinner againſt the Eaſt India Company about original 
juriſdiction; ſo this treatiſe applies to the conteſt between 

f 4 8 „„ them 
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them in the caſe of Shirley again}? Fogg about Jariſdiftion 


. 


Tur third treatiſe is that now offered to the publick. It is 
in lord Hale's own hand- writing, except chapter 30. which 
after the two firſt paragraphs is in the hand-writing of ſome 
perſon employed by the chief juſtice for tranſcribing. It is 


a more enlarged treatiſe, on the ſame ſubject and with the 


ſame views as the ſecond treatiſe; like that extending both to 
original juriſdiction and juriſdiction appellant, yet chiefly ap- 
plicable to the latter. Moſt probably it is lord Hale's lateſt 


performance on the juriſdiction exerciſed by the lords in par- 


liament: for in chapter 28. he cites a king' s bench caſe _ 
Trinity 26.Cha. 2. and he died on Chriſtmas day 1676. Indeed 


the hand-writing of lord Hale at the latter end is ſome evidence 


of its being one of his lateſt works. In general his hand-writing 


is rather difficult to read. But throughout the treatiſe now 
publiſhed, his hand-writing is much more obſcure than in 


any other of his manuſcripts the editor has hitherto ſeen ; and 


in the three or four laſt pages the writing is barely legible. The 
title as printed is from lord Hale's own VER PER at the be- 


ginning of the manuſeript. Under the title there is written 


by lord Hale, This book is per fected, but I have not yet re- 
% ojſed it after it was written. M. H.“ This is noticed, 
that the reader may judge for himſelf, how far the treatiſe 


| ought to weigh in point of authority; or rather how far this 
circumſtance deducts from that vaſt influence, which muſt , 


| "necellarity” belong to a great work by a great maſter. 


FN cexix 
Svcn are the various writings, by lord Hale, relative to 


judicature in parliament and to the judicial powers claimed and 
exerciſed by the houſe of lords. 


To PR account thus given of thoſe writings, it would be 
the pride of the editor to add here an outline of the rareneſs 


of their very eſtimable contents, if it was in his power. But 


notwithſtanding his long acquaintance with them, he is forced 
by exhauſtment both of time and ſpirits to decline the at- 
tempt. Indeed though he ſhould have the fulleſt command of 
himſelf, and ſhould come freſh to the undertaking, with per- 
fect deliverance from the ſhackles by which he is pinioned, 
the taſk would be vaſtly above his reach. To extract the 


proper inferences from the abundance of curious and profound 


matter in the following treatiſe alone, and to make the proper 
application, would be to trace Engliſh judicature to its primary 


ſources, and thence to purſue it in all its windings to its 


ultimate depoſit ;—would be to illumine our juridical world 
in ſome of its darkeſt and remoteſt receſſes ;—and conſequently 
would be to develop and illuſtrate ſome of the chief foundations 
of the Engliſh conſtitution and government. Such an enterprize 
belongs to minds of a high caſt; and on that account the 
prefacer feels, that under any circumſtances it would be raſh 
in him to have engaged in it. As he is really ſituate at rhis 
time, the undertaking is impoſſible. 


Bor though the editor is neither equal nor at preſent at 

liberty to analize the rare materials, by the induſtrious col- 

ues and ſkilful uſe of which lord Hale undertakes to prove 
ff 2 | the 
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the exceſs of ariſtocratical pretenſions in point of judicature ; yet 
fomething general may be here expected, towards comparing 
the reſult of his inveſtigations upon the great points, the ſtir- 
ring of which cauſed bh interference, wok the reſult of the 
long and heated controverſy upon them. For this limited 
purpoſe, the prefacer will accordingly make a thort effort upon 
thoſe leading claims by the learned Prynne and his noble ſuc- 
eeſſor in the argument Lord Holles, which lord Hale was 
induced to diſapprove and controvert, or rather for the moſt 


part peremptorily to deny. 


RY 


Ox of the 3 claims on behalf of rhe houſe of lords 
was, that it was competent to them, whenever they thought 
fit, to exerciſe an original juriſdiction in civil caſes, —Bur lord 
Hale denied the right of the lords to ſuch a juriſdiction. He 
was followed im that opinion in his lifetime by the vote of the 
houſe of commons in the great caſe. of Skinner againſt the 
Eaſt India Company; and after his death he was again fol- 
owed by the commons in the cafe of Mr. Bathurſt in a man- 
ner which ſhewed that the commons would no more ſuffer 
ſuch a juriſdiction indirectly, than they would fubmit to it 
directly. The reſult is, that the lords have wholly ceaſed to 
enforce this claim for almoſt a 8 


ts chain for the 23 to an original juriſdiction 
over crimes without impeachment by the commons. But this 
alſo was poſitively denied by lord Hale: and not only did the 
proceedings of the commons in the caſes of Skinner and of Nr | 
Bathurſt include a. decided condemnation of this claim; but 
de judges themſelves came forward ſolemnly and 9 


in 
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in the caſe of Bridgman againſt Holt, to proteſt againſt it, — 
Here again alſo the reſult has been with lord Hale; for 
nearly a century has now paſſed WOE an . at the 


exerciſe, 


Ir was a further claim for the lords, that they have an 
appellant juriſdiction over caufes in equity on petition to theme 
ſelves, Lord Hale firmly and unequivocally controverted this 
claim. He alſo lived juſt long enough to ſee his opinion 
adopted by a vote of the houſe of commons. Afterwards. in- 
| deed the blow was not followed up: and in this inſtance: the 
lords finally prevailed ; and now their exerciſe of this branch 
of juriſdiction ſtands, not only upon the foundation of a quiet 
poſſeſſion ever ſince the cloſe of the Ailefbury caſe in 1704-5, 
but upon the ſtill firmer foundation of ſuch an acquieſcence 
by both the crown and commons as would, if deeply looked 
into, moſt probably be found to amount to legiflative recog- 
nition; In this great point therefore, it muſt be confefled, 
that lord Hale's opinion has miſcarried, and that the houſe of 
lords have prevailed over his opinion. But the victory was 
not till after his death; and it was gained under ſuch eircum- 
ſtances, as ſhew, that it was rather from the forbearance of 
the houſe of commons and from their jealouſy of the crown, 
than from any error in the ſtrict e . upon 


which lord Hale proceeded. | 


AxoTrrs claim for the lords was, that they were intitled to 
an appellate jeriſdiction over al} courts and all cauſes.—Lord Hale 
oppoſed himfelf to the grandeur of this claim. The refult is 
WER him and * ae OS for they meddle not either 
| with 
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with appeals eccigffaſtical, with appeals maritime, or with ap- 
peals in prize cauſes. Colonial appeals both at /aw and in 
equity have alſo been ſuffered to fall into other hands; name- 


1y, the hands of the privy council. Nay, what exceedingly 


in point of precedent tends to fortify the principle of lord 
Hale's opinion againſt the claim of the houſe of lords is, that 
it would not be an eaſy taſk to bottom ſuch exerciſe of appel- 
Jant juriſdiction by the privy council, otherwiſe than upon that 
principle of commiſſionary delegation of the crown, which lord 
Hale ſtates to be the very ence of the appellant judicature of 
the lords over the common-law-courts under writs of error. 


IT was alſo ſtated as a 8 the lords, that their judicative 
power is primitive and inberent, as being by our conſtitution an- 
nexed to the peerage. Lord Hale abſolutely refuſed to aſſent to 
this grand pretenſion. ere again he has prevailed: for the con- 
duct of the lords themſelves is enough to ſhew, that his opi- 
nion is at leaſt operative and effective; they neither declining 
to act as commiſſionated by writs of error under the great | 

ſeal, nor oppoſing the privy council exerciſing commiſſionary 
appellant judicature under a leſs ſolemn delegation of yal: au- 


| ä 


Ir was a further claim PIR the lords, that they are . fu 


| preme juriſdiction, the Jaſt reſort ; and that they have this 


immeaſurable power as conſtitutionally authorized to exerciſe 
the judicature of parliament ſingly and ſolely Pn gainſt this 
pretenſion lord Hale, notwithſtanding all the calm of his diſ- 
ciplined mind, was even indignant, as manifeſtly appears in 


the laſt chapter in the following treatiſe. That energetic 


chapter 
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chapter was probably compoſed only a few months before the 


deceaſe of lord Hale. It may therefore be conſidered as the 
zealous ſuffrage of his dying breath againſt this ſovereign 
claim. He even treats it, as tending, to ſwallow up both king 
and commons in the abyſs of ariſtocracy; and to effectuate 
the moſt eſſential change in the Engliſh conſtitution. But 
here lord Bale, or rather the conſtitution itſelf, is in effect 
once more victorious. For the time previous to lord Hale's 
deceaſe, the following treatiſe alone, excluſive of his other 
writings ſtill only in manuſcript, will ſufficiently bear teſti- 
mony. For the'time ſubſequent, without reckoning the con- 
tinval and permanent Habit of the commons in * a fand- 
ing committee, for courts of juſtice, there is ſuch a ſeries of 
exerciſe of the judicature of parliament by ſtatute, both 
appellately in reverſing erroneous judgments and originally in 


attainting, as renders the lords themſelves witneſſes againſt. 


their own jr pretention. 


'Urox this 0 of lord Hale's opinions with the judi- 
cative claims for the houſe of lords, it is ſcarce too much to 


fay, that the victory is wholly on his fide, and wholly on the 
ſide of the real conſtitution, except in the fingle inſtance of 
the appellant juriſdiction over decrees in equity; and that in 
the only inſtance, in which his opinion can be ſaid to have 


been ſubdued, it has been ſo rather from jealouſy of the 


crown, in favor of whoſe right the opinion operated, than 
from any error in the opinion itſelf. In other words, the 
fober temperate and ſtrictly conſtitutional doctrines of the 
venerable and conſiſtent lord Hale, have gained a compleat 
victory over the raſh bigotted extravagant and encroaching 

eccentricities 
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eccentricities of the haſty and inconſiſtent Mr. Prynne, and over 
his magnificent claims for the lords, in all the grand points of 
eriginality appellancy univerſal t ty ſupremacy and folenefs, with 
ſcarce one exception; that is, in all of them, except part 
of one, wholly and entirely, and e even in the fingle 


point excepted. 


Every object, which the editor in the begianiug-of this 
long preface promiſed to conſider, is now fulfilled, in the beſt | 
manner, the feebleneſs of his powers and the aggregate of 
checks upon the exertion of them will allow. 


Ir only remains to add ſome few ape concerning the 
Dok: of this 3280 


8 it was begun with deſpondency, in part cauſed 
by alarm at the largeneſs of the ſubject; yet it by no means 
occurred to him, that even his inadequate manner of digeſt- 
ing the materials of information could have led to ſo long a 
diſcuſſion. On the contrary, even as late as ſix weeks ago, 
he flattered himſelf, that the preface would not ye ex- 
ceeded half of its Preſent ze, 


Bax kak was thus intended as 2 preface, and was too far 
printed with that name to be retractable, is ny 4 and 
almoſt inen biy become enlarged into a volume. 


For 


. A 2 - ce 


- .-FroM his own feelings, the. editor is too well apprized of 


the chief cauſe of this fault.—He is aware, that there are 
perſons, who, with the-ſame advantage of materials and the 
ſame induſtry in the uſe of them, would have eaſily managed 
to avoid ſuch a bulk of preface. It is one of the charaQte- 
riſlicks of genius, to create by extracting, to amplify by redu- 
cing, to harmonize by diſtributing, to AE Es by diſburthen- 

ng, to allure by adorning, to impreſs by gratifying, to detain 


55 to. abbreviate by concentrating, and to con- 


vince by combining. Through ſuch powers and ſuch lights and 


th. des of compoſition, the ponderous droſs, which adheres to en- 


circles ſwells and deadens this preſace, would be cleared away. 
Thus the miſt and darkneſs of conſtitutional antiquities would 
be diſperſed into clearneſs, the abſtraction of juridical hiſtory 
would be embelliſhed into agreableneſs, the copiouſneſs of ma- 


terials would be analized into ſhortneſs, and the dryneſs of in- 


formation would be ripened into the fulneſs of conviction.— 
But to this elevation of writing, the prefacer is a ſtranger, 
His humble proceſs conſiſts of the reiterations of induſtry. 
What himſelf with difficulty conceives and obtains, he with 


like difficulty prepares for communication: and his chief 
claim upon his readers now is, as it has been upon former 


occaſions, the ſincerity of his zeal to contribute to their infor- 
mation, upon ſuch ſerious topicks, as are within the limited 


ſphere of his ſtudies and experience. It is for inferior work- 


- men, ſuch as himſelf, to dig the clay and to embody it. To 
light the Promethean torch, Hs to infuſe ſul into compoſition, 
belongs to thoſe of a far higher order. Such ſuperior perſons 
might be expected to analize the deep and copious reaſonings 


of Hy Hale i into compreſſion. Poſſibly alſo the ſame perſons 
88 | might 
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might flaſh the wind into a conviction, hes the . juriſ- 
diction of the lords, ſo boaſtinely exhibited by Prynne as inhe- 
rent univerſal and ſupreme, was a mere concretion, of the an- 
tiently conſtituted and antiently aboliſhed juriſdiction of the 
king's concilium ordinarium, and of the recently conſtituted and 
recently aboliſhed ſtar-chamber juriſdiction of the fame coun- 
cil :—that whilſt this expired juriſdiction ſubſiſted, as on the 
one hand it was only exercifeable by the houfe of lords as 
mixing with and blended into the concilium ordinarium ; 
ſo on the other hand it was equally derivatiue from the 

crown, and ſubordinate to the wHOLE PARLIAMENT :—that 
Prynne's proud manfion of omnipotent juriſdiction is only 
the mauſoleum of departed judicature: — that the grand original 
Juriſdigtion, which Prynne attributes to the Lops, is a non- 
entity :—and that the lofty appellant juriſdiction, which they 
really poſſeſs and exerciſe, was neither ſo antient, nor ſo exten- 
five, nor fo pre · eminent, nor ſo unqueſtionable, as Prynne 
aflerts 3 but yet is Now AA CORR firmly fixed upon the ſolid 
rock of eonſtitution; and is at the fame time ſo high and 
mighty, as to be only ſuperviſable and controulable by the 
interpofition of that FULL and WHOLE PARLIAMENT, of which. 
themſelves are an INTEGRAL and ESSENTIAL member. 


FRANCIS HARGRAVE, 
APRIL 29, 1796. 


Norzæ 
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Nor belonging to Page clxxxiv. 


(4A See Journ. Thos Proc. 22. March 1693-4 14. April & 27. Nov. 
& 4. 5. 12. & 2a. Dec. 1694. : 


What followed upon this caſe of Charles Knollis eſquire claiming to be 
Earl of Banbury and Viſcount Wallingford deſerves attention. The criminal 
proſecution of him was not further proceeded in; the crown neither chuſing to 
try the judgment upon @ writ of error, nor to give way to the claim of peerage 
by having him indicted by the title of Earl of Banbury. On the other hand 
he perſevered in his pretenſions to the titles, and . aſſumed the title of 
Earl. 


In 1697, his claim was ſo far liſtened 3 his petition” of claim was 
referred by the crown to the houſe of lords : and thence perhaps it may be 
preſumed, that the caſe had been laid before the king's attorney general or ſolici- 
tor general, and that the report of that officer was not wholly unfavorable to the 
claimant. But notwithſtanding this regal call upor the lords to exerciſe their con- 
ſultive function, they were inflexible ; and inſtead of examining the juſtice of 
the claim, they referred it to a committee to draw a repreſentation of the former 
proceedings of the houfe in order to have it preſented to the king. The lords 
committees made their report : and after reading it and hearing lord chief juſtice 
Holt and judge Eyre, there was a debate. But it ended with an order, adjourn- 


ing the matter for four days, and directing the two judges of the king's bench and 


one judge of each of the other courts to attend on the adjourned day. Vet when the 
latter day came nothing was done. Thus the proceeding terminated ins the houſe 


of lords, without either their acting uport the reference from the erown, or their 


condeſcending to inform the exown of the reaſon of fo deelining to perform 


their function. See Journ. Dom. Proc. 26. & 29. Jan. & 7. & 10 Feb. 1699-8, 


Such a. declining of the caſe was the mere extraordinary, as vory ſtriking ciræum- 
: e concurred i in fayour of the claim, 


. whack dicks Revit the fer of the clini | 


was nally the ſon of Wilkars Kate tho fen Ear? of Bunbury, 


. Againſt 


e . e = . 8 
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Againſt the claim in this reſpect, the circumſtances lated are, the great age 


of the firſt Earl, being between eighty and ninety at the birth of the claimant's 


father; - the character and ſuſpicious conduct of the firſt Earl's ſecond wife, the 
mother of Nicholas Knollis ;—an office finding the firſt Earl's death without 
ifue, with ſome paper of the mother, in the nature of a certificate or acknowledg- 
ment, as it ſhould ſeem, that the claimant's father and his elder brother who died 
without iſlue were not the children of the firſt Earl and a reſolution of the lords 
againſt the pretenſion of Charles Kncllis the climant in 7092-3. d 
Dugdale's Baronage 413. & Journ. Dom. Proc. 17. Jan. 1692 3. 5 
4 - | | f | 


On the other hand the claim had many things to ſuſtain it. 


| 1 There was the evidence of the birth of the claimant's father and of the father's 
elder brother in the lifetime of the firſt Earl, and of the firſt Earl's cohabitiog with 
the counteſs his ſecond and laſt wife, and of his being well enough to ride abroad 
bawking. and hunting: and to prove this four witneſſes appear to have been exa- 


5 


| 2. The office finding the firſt Earl's death without iſſue was encountered by 
a ſecond office finding the contrary. | 


* The claimant's father was 1 to take his ſeat in the convention parlia- 


ment, and to continue ſitting for ſome months without objection; and when objec- 


tion was taken, it went off without hearing. See Journ. Dom. Proc. 13. July 


1660. 


Fg The tlajndant's father, finding himſelf not 3 petitioned the king 
for a writ of ſummons; and the king referred it to the lords; and after hearing 
counſel on each ſide at the bar of the houſe on one day and a long debate of the 
lords on another, the caſe was referred to the committee for privileges; and the 
lords committees reported, that the petitioner was in the eye of the law ſon of the 
firſt Earl, and that the houſe of lords ought to adviſe the king to - ſummon the peti- 
tioner. Journ. Dom. Proc. 6. June. 1. 91000 & 25. July. & 28. Nov. 1661. 


5. T he houſe, inſtead of hearing the caſe on the report of the commities, Wie 


_ the violent meaſure of permitting a bill, declaring the petitioner of 1661 i 


mate, to be read the firſt time: A with effect. 


6. In 


, 1 FNACECR Cet 


6. In 1669, it appeating on a call of the houſe of peers; that the Earl of Ban- 
bury's name was omitted in the lift, the houſe referred it to the committee of 
privileges to examine why his name was omitted, © he having formerly ſat as a 
” and this raiſes ſome ſuſpicion, that there was at leaſt for the time con. 

ſiderable diſſatisfaction at the omiilion of him. Journ. Dom. Proc. 26. Ot. 1659. 


« peer; 


7. Under this encouragement the claimant's father as ſon and heir of the ict 
Earl of Banbury appears to have petitioned the lords for a writ of ſummons z 
and the houſe fo far yielded, as to refer it to the committee of privileges. Jouen. 
Dom. Proc. 23. Feb. N 


8. Nicholas Knollis, who bad thus once ſat as Earl of Banbury, dying, the 
claimant Charles his fon and heir, upon coming of age and not being ſummoned, 
petitioned the lords to repreſent his caſe to the king: and the houſe ſo far attended 
to the claim, as to refer it to the committee of privileges to report, and upon 
their report ordered a hearing of counſel for and againſt the claim. Journ. Dom. 


Proc. 10. & 23. June 1685. 


9. In 1692, when the cluimant Charles Knollis renewed his petition to the 
lords and counſel were heard for and againſt his claim, the houſe refuſed a motion 
to hear the opinion of the judges on the cafe ; whence ir ſhould ſeem, as if there 
was an apprehenfion that if they were heard, their opinion would be for the claim- 
ant. Journ, Dom. Proc. 13. Dec. 1692. 9. 14. & 17. Jan. 1692-3. 


10. The refuſal to hear the judges on the caſe of the claimant Charles Knollis, 
cauſed a + proteſt of ſeventeen 28985 Journ. Dom. Proe. 17. Jo 1692-3. 


11. The decifion of the houſe againſt the ſame claimant on his laſt IO, 
was proteſted W by twenty peers. Ibid... 


Thus it appears, that the claim of Charles Knolls to the Earldom of Banbury 
not only was founded upon the actual poſſeſſion of his father, and when his fa- 
ther's legitimacy was queſtioned was fortified. by very ſtriking evidence in favor 
of it; but at one time received the deciſion of a committee of the Jords in its 
favor. Thus too it appears, that though the claim was finally rejected, yet it 


was againſt the ſenſe of a great number of peers, and upon a proteſtation by twenty 


of them, and under ſuch circumſtances, as 0 far toward indueing great proba- 


bility, | 


nun S R E F A C E. 


bility, that bad it wor bean refuſed to bear the judges, the dens ww have had 
the opinion both on the fact and the law of the caſe with him. 


From theſe views of the caſe, it AIR 2s if is claim of tho Earldom of Ban- 
bury had been treated with peculiar rigor; and as if the claim had at laſt miſ- 
carried, becauſe it was oppoſed by ſome violent prejudices, which were ſuffered 
ſo to operate as to prevent a coal and impartial conſideration. The conſequence of 
the rejection of the claim countenances this conſtruction of the proceedings of the 
lords: for it is remarkable, that from the rejection of the claim in 1692 to the 
preſent moment, there has been, not only an unmoleſted and uniform aſſumption 
of the Earldom by the head of the family and of the Viſ-ounty by his eldeſt ſon for 
the time being, but ſo ſtrong an impreſſion in favor of the right, as to induce a 
general acceptation of them by the titles ſo aſſumed. As the prefacer underſtands, 

cis ſort of poſſeſſion of the titles of Earl and Viſcount has been even counte- 
| nanced in ſome degree by the deſcription of recent commiſſions from the crown, 
Nay; an idea even prevails, that if the head of the family for the time ſhould he 
ſued or proſecuted as a commoner, it would probably again cauſe a plea of miſ- 
nomer and be followed with the ſame ſucceſs, as ſo conſpicuouſly attended the 
plea, when the replication of the order of the lords TT pearage 
n eee n e 


3 ˙ renee carried into this long 1 
ſion of the hardſhip of the order rejecting the claim of the Earldom of Banbury 
in 1692. If it ſhould have the effect of promoting or aſſiſting any reviſion of 
the caſe, the interruption, which it has cauſed iu the elaſe of the prefacer's narra- 
tive of judicature in parliargent, will, fo far as the prefacer is fingly cancerned, be 
compenſated. Concerning this cafe of the Earldom of Banbury, ſee beſides the 
references already made ed 
ws for him in 1697. 
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JURISDICTION 


LORDS HOUSE oz PARLIAMENT. 


n Py h 


CONCERNING THE ORIGINAL OF JURISDICTION, AS IT STANDS BY 
LAW OF.THIS KINGDOM. 


L 4. zuildietien in this wie as well in matters 
eccleſiaſtical as civil, is originally derived from the 


Crown. 


| Trosn juriſdictions in 1 of the matter of them are diſtin- 
guiſhed into theſe two, eccleſiaſtical and civil ; and both are uſually 
called courts. 


In reſpect of the manner of their tranſlation, and the fixedneſs or 
temporarineſs of their exerciſe, they are variouſly ſtiled. I ſhall direct 
and apply myſelf to thoſe that are uſually ſtiled civil juriſdictions. 
„ 0 Or 
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OF theſe ſome are univerſal ; not only in reſpect of limits or bounds, 
becauſe they extend over the whole kingdom and the dominions 
thereunto belonging ; but alſo in the ſubje& matter of their juriſdic- 
tion. And ſuch only is the high court of parliament, conſiſting of 
the king himſelf, the lords and commons convened in PRO by 
the wg s Writ or ſummons. 


Sour 488mm, thee unkverſali in the extent through the whole 
kingdom, are yet by cuſtom or acts of parliament limited in ref) pet of 


the matter of their juriſdiction. Such are the four great courts; the e 


king's bench, chancery, common . and e 


AvD although law) and uſage bath eſtabliſh ed the jurifdiction of 
theſe courts ; yet the actual exerciſe of this juriſdiftion is conferred 
upon the judges, that exerciſe it, by the king's writ or commiſſion, 
or ſomewhat equivalent thereunto, as to the chaneeHor by patent, 
to the keeper of the great ſeal by the king's delivery thereof and a 
record made of it, to the chief juſtice of the king's bench by writ, 
to the reſt of the judges of chat and other courts by commiſſion 


under the great ſeal. 


THERE are other courts of more reſtrained juriſdictions: whereof 
ſome are not courts. of record, as the county courts and courts: ba- 
ron; ſome are courts of record as to, ſpecial purpoſes, as the ſheriff's 
turn, courts leets ; others to all intents courts of record. And of theſe 
ſome are more immediately the king's courts, and exerciſed by his 
commiſſions ;; as cours of oyer and terminer, gaol delivery, aſſize 
and niſi prius, peace, ſewers, &c. Some again, though: primitively 
derived from the crown, yet are ſettled by a kind of propriety in 
other perſons, as corporations, and yet are [nevertheleſs the king's 
courts, and fo ought do be. ftiled, and thein errors in proceedings 
1 8885 examinable by che king's writ in the ES] bench. BY 


Any _ 


E ER, 3 


* 


AND there are beſides, - Courts by charter. Such were the courts 
of the county. palatine of Lancaſter, and the courts of moſt corpora- 
tions, —Courts by preſcription. Such were the courts of the county 
palatine of Durham and Cheſter, the royal franchiſe of Ely, and the 
courts of divers corporations and liberties. And although theſe 
courts. by cuſtom or preſcription have no immediate e from 
the crown now extant: yet, in preſumption of law, they are derived 
from the crown by ſome charter granted before time of memory, and 
are the king's courts; and regularly there lies an appeal from them 


to the 8 in his bench by writ of error, and W by _ 


torarl. 


S8 0o that, upon the whole account, all juriſdiction is derived from 
the crown, as is above ſaid; though the actual exerciſe thereof is 
performed by ſubſtitutes mediately or immediately thereunto ape 
pointed by the crown. 8 


am - 
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OF THE SEVERAL COUNCILS OF THE KINGS OF ENGLAND, 


. government is of two kinds, viz. ſimple, 
and abſolute and unlimited with any qualifications (and ſuch 
as this is now rarely to be found in any kingdom, unleſs with thoſe 
Eaſtern princes, where their wills are uncontroulable laws) or qua- 
lified at leaſt in ſome points of government, as in making of n | 
and impoſing of taxes or altering Properties 


AND thoſe ee are Gnetmics ſettled by: . 6 com- 
pact between the governors and governed, or by ſettled uſage and 
cuſtom, or by conceſſions made to the people by the uns or capi- 
tulations made between them. 


Bor be the monarchy of what kind ſoever, it is not poſſible for the 
prince, in his own perſon alone without aſſiſtance, to manage all 
the parts of government, no more than he can be of force alone 
without the aſſiſtance of his ſubjects or auxiliaries to manage a war. 

Tnx two great parts of adminiſtration of civil government conſiſt, 
1. In the deliberative part thereof, or that of council conſultation and 
advice. 2. In the executive part thereof ; which, though it conſiſts 
of diverſe other particulars, yet principally conſiſts in that which I 
have mentioned in the former chapter, namely, the exerciſe of juriſ- 
diction. In both which, though the king under God be the ſu- 


. * preme governor and fountain; yet it is neceſſary for him to call in 


others in partem ſollicitudinis, and, as to uſe their aſſiſtance in the 


executive part, ſo to have their advice and council in the delibe- 
rative part 15 his N 


Axp 


e A n n | TS 


. AnD therefore e even in thoſe monarchies, wherks hs application is 
ae in moſt caſes by immediate petition or delation to the crown, 
as in Portugal, Spain, and ſome others, as I have heard, the king 
has his ſele& great council, which, in caſes that are capable of diſ- 
patch in particular ſubordinate councils or juriſdictions, diſtributes 
thoſe petitions to the inferior ordinary councils or courts. Some 
footſteps whereof, we ſhall hereafter, in the proſecution of this argu- 
ment, find anciently practiſed by that confilium ordinarium here in 

En . „ as will more . hereafter. | 


Taz Tak of England, belides 85555 councils of leſs moment, , had 
ef pecially four kinds of councils. 


2 


x: Taz: IR confilium Anas; et affduum, now oommeniy called | 
the privy council; certain ſelect perſons of the nobility and great 
officers of ſtate ſpecially called and ſworn, with whom the king 
uſually adviſeth in matters of ſtate and government. This is barely 
a council of advice, and regularly hath no conuſance of cauſes or ju- 
riſdiction farther than by acts of parliament. But of this, as not to 
my preſent purpoſe, I ſhall ſay no more in this place. 


II. Tux confilium ordinarium, which for the moſt part was that, 
which is generally mentioned in acts of parliament under the name 
of confilium regis and coram rege et conſilio, whereof there were none 
members but thoſe that were thereunto called by the king. Yet ge- 
nerally in ancient times theſe perſons were called to and members of 
that council, viz.— 1. Commonly and generally all thoſe, that were 
members of the privy council. — 2. The great officers and minifters 
of ſtate, as the chancellor, treaſurer, lord ſteward, lord admiral, 
lord marſhal, the keeper of the privy ſeal, chamberlains of the houſe- 
5 hold, chancellor to the exchequer and duchy, which were lkewiſe 
1 moſt 
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moſt commonly of the privy council.—g. The maſter of the ward- - 
robe, treafurer and comptroller of the houſhold, chamberlains of the 
exchequer.—4. The judges of both 'benches, barons 'of the exche- 
quer, divers maſters of the chancery, the king's ſerjeant and attorney- 
general; and from the mixture of thoſe it was many times called 
legale conſilium.— 5. Sometimes were added the judges itinerant, maſ- 
ter of the rolls, and other men of prudence 88 and experience in 
buſineſs of i an | | 


I8DEED it was a conſtellation or collection of perſons fitted to 
advife upon feveral occaſions; and when they were called together, 
it was ſtyled plenum confilium, as many times happened upon great and 
important occaſions. But when the buſineſs were of a more contracted 
nature, and fell more ſpecially under the cognizance of ſome of this 
council, then thoſe were called to it that were the fitteſt to adviſe 
about it; as the chancellor and judges, when the advice concerned 
matters in law; the treaſurer of England, chancellor of the exchequer, 
chamberlains, treaſurer and comptroller and fteward of the houſe- 
was 8 concerning the ſtate of revenue and houſhold and the Hike. | 


aus theſe, efpecially the chancellor, treaſurer, 1 of the 
privy ſeal, judges and barons of the exchequer, were uſually part 
of the conſtituents of this conſilium ordinarium, as appears by infinite 
records. P. 35. E. 1. coramrege rot. 45. M. 42. E. 3. coram rege rot. 
30. 39. rex. P. 43. E. 3. rot. 72. rex. Clauſe. 19. E. 3. p. 2. n. 2 7. don i. 
lau ſ. 19. E. 3. m. 8. dorſ. M. 33. 34. E. 1. coram rege rot. 50. when 
the king of Scots did his homage. T. 24. E. 3. rot. 32. coram rege, 
when Otto de Holland was ſentenced for the N of the Sin 


of F Tance. 


Axp . ſeems to be chat council, e is n mind 
in the parliament rolls and elſewhere, when petitions were directed 
generally al roy et ſon councell, ou al councell le roy; and when proceſs 


en 7 
iſſued to call men coram confilio, ſometimes by ſubpcena under the great 
ſeal, ſometimes by letters under the privy ſeal, whereof there were 


frequent complaints i in parliament. Though ſometimes conſlium regis 
had allo another ax ena as ſhall be ſhewn hereafter. 


HI. Bs IDEs this confilium ordinarium, which took in the privy 
council ordinarily into their number, ſo there was the magnum confi- 


oe lium, or the lords ſpiritual and temporal ; which alſo had the confilinn: 


a ordinarium annexed as it were to them, as a council within a council, 
or a council added to a council, and ſometimes had alſo an annexa- 
tion of many more to them. 


Axp this magnum confilium was of two kinds; viz. a magnum con- 
flium out of * and a magnum conſilium in parliament. 


Tas former of theſe was commonly upon ſan emergent occa- 
fions, that either in reſpect of the ſuddenneſs could not ex pe& the 
ſummoning of parliament, or in reſpect of 1 its nature needed it not, 
or was intended but preparative to it. 


Tx uſual form of the ſummons was this. Rex venerabili in Chrifto 
patri R. Cantuariæ archiepiſtopo, Sc. Quia ſuper quibuſdam arduis nego- 
tiis nos et flatum regni noſtri Anglie ſpecialiter contingentibus, vobiſcum et 

cum ceteris prelatis et magnatibus dicti regni apud M efemonafterium die Au- 

guſti proximo futuro colloquium habere volumus et tractatum, vobis in fide 
et dilectione, quibus nobis tenemini, mandamus, firmiter injungentes, quod, 
rebus aliis preterm! Ns, diftis die et loco per ſonaliter interfitis nobiſcum et 
cum ceteris prelatis et magnatibus ſuper premiſfis traftaturi veſtrumque 
conſilium impenſuri; et hoc, ficut nos et honorem noftrum et defenfionem et 

ſalvationem dicti regni noſtri diligitis, nullatenus omittatis. 8 0 IM Ec 3. 

1 I. m. 39. dor ſ. et . brevia aliis. 

Bur 


— 
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Bur the form of theſe great councils ever varied. For ſometimes 
only ſome few of the prelates and nobility were called to it, and none 
of the confilium ordinarium, as Clauſ. 3 3. E. 3. m. 10. dorſ. At other 
times not only the nobility prelates and confilium ordinarium were 
called; but alſo there went out writs to every ſheriff to return one 
knight for each county, and to divers cities and boroughs to return 
one citizen or burgeſs, as was done Clauſ. 27. E. 3. n. 12. dor. upon 
the 1 akong of the ordinance for che ſtaple. - 


Bur this magnum confilium had nothing 1 legiſlative power nor 
jquriſdiction; and therefore the ordinances of the ſtaple were after 
enacted by parliament to ſupply the defect of a law. I never yet ſaw 
any private petition or any footſteps of juriſdiction exerciſed in ſuch 
a grand council. | 


Tas grand councils have been rarely ſummoned of late years ; : 
buſineſſes of ſtate being uſually diſpatched by the privy council, and 
if of very great importance in parliament. The only grand council, 
that hath been in my remembrance, was that at York, at the coming 
in of the Scots. 


- Tu ſecond kind of magnum confilium, that i in records is mentioned 
and ſtyled by that name, is the lords houſe i in parliament; whereof 
the lords {| piritual and temporal were the principal conſtituents, 
though they had in conjunction with chem e the 9 ordi- 
narium beforementioned. 


| ALTHOUGH the ſtyle of magnum confilium is in many records ap- 
+ plied and applicable to the whole body of the parliament, as it conſiſts 
of both houſes; yet it is very frequently in the records of parliament 

applied to the lords houſe only as joined with the confilium ordinarium. 


This 855 by infinite inſtances, ce in the e rolls | 
of 


- 
ee * 
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of 50. and 531. E. 3. where oftentimes as well the petitions of the 
commons as of private perſons are anſwered, ſoit monſtre al grand 
councell, or le roy ent ferra par adviſe de grand councell, And petitions 
in parliament, that were committed to the confilium ordinarium, are 
many times in caſes of weight anſwered, ſoit monſtre al grand councell, or 

coram magno confilio ; and ſo the petitions with ſuch anſwer indorſed 
delivered over to the lords houſe, as we ſhall ſee hereafter. 

Bur although in many caſes this nagnum confilium, or the houſe 
of lords, either with the confilium ordinarium, which was always pre- 
ſent with them in parliament, or at leaſt with their advice, did tranſact 
and exerciſe many points of juriſdiction, as in the following chapters 
will appear ; yet they could not make laws without the conſent of the 
king and the houſe of commons in no age W we have any me- 

morials of eee extant. | 


IV. Tartrs is alſo the commune confilium, which conſiſts of both 
the houſes of parliament ; which together with the king is the 
higheſt and greateſt court in England, and hath a plenitude of power 
as well legiſlative as deliberative and executive, or power of juriſ- 
diction in its full comprehenfion. But without the king's conſent the 
two houſes have no legiſlative power ; neither can the king make laws 
without the conſent of both theſe houſes. They are indeed the 
higheſt and greateſt council of advice and deliberation. But as to 
making of laws, the king's le roy le voet or ſome word equivalent gives 
it the complement and perfection of a law. 


Taz two efſential parts of this commune confilinm are the two houſes 
of lords and commons. And the conſtituent parts thereof are the 
three eſtates of the kingdom ; though they are not there perſonally, 
yet virtually and in point of repreſentation : viz. the nobility or ſecu- 
| 5 5 — C lar 
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lar lords, the ſpiritual lords which are the repreſentative of the clergy, 
and the commonalty. | 


Fon theſe three, viz. the nobility, clergy and commonalty, are 
the three eſtates of the kingdom. The king comes in upon a higher 
denomination and title ; namely, the head of theſe three eſtates. And 
therefore they, that have gone about to make the king one of the 

three eſtates, are miſtaken, as will eaſily appear to any, that will but 
read the records fully, being, viz. Rot. parl. . H. 5. u. 15: the con- 
cluſion of the peace between the kings of England and France by the 
king's command in parliament 2 May, 9. H. 5. read coram tribus 
fatibus regni, viz. prelatiset clero, nobilibus et magnatibus, et communi- 
tate regni Angliæ, and by them aſſented unto. Rot. parl. 3. & 4. E. 4. 
n. 23. le roy et les trois eflates. Rot. parl. 13. E. 4. u. 16. & 17. do- 
nino rege et tribus flatibus regni flantibus in eodem parliamento. And in 
the firſt parliament of the uſurper R. 3. who would be ſure to want 
no formality to countenance his uſurpation, rot. part. n. 1. titulus re- 
gius, there is recited an inſtrument allowing him to be king before his 
coronation was declared in the name of the three eſtates of this realme 
of England, viz. the lords ſpiritual and temporal and commons. 
« Bee it ordained,” that ** the tenour of the ſayd rolle, with all the con- 
e tynue of the ſame, preſented as is aboveſaid, and deliyered to our 
e beforeſaid ſouverain lord the king, in the name and on the behalf of 


« the ſayd thre ceſtates out of parliament, now by the ſame three eſtates _ 


bo 3 in this preſent parlement, and by auctorite of the ſame, bee 
ratifyed enrolled recorded *,” & c. This, though done in a time of 
* yet ſufficiently evidenceth what the ue eſtates were. 


\ 


Ap the objections againſt it, 1. that os of thoſe three eſtates are 

conſtituents of the lords houſe, and ſo muſt outbalance the commons, 

which are but one of the three eſtates ; and 2. that the lords ſpiri- 
* This extract is corrected from the printed roll of parliament.— EDIrox. 


„ Nr „ 


tual by this means ſhould have a negative voice upon the lords tem- 
poral and commons, and ſo no law could be made without the con- 
ſent of the major part of the ſpiritual lords and the major part of the 
temporal lords, as well as the moſt part of the commonalty: I ſay, 
theſe objections are vain. For though it be true, that two of the three 
eſtates are conſtituents of the lords houſe; yet they conſtitute but one 
houſe. And the laws and cuſtoms of the kingdom, which are the 
true meaſure of all bounds of power, have given a negative voice of 
either houſe upon the other, and of the king upon both; but have 

not given a negative voice of only one of the two eſtates conſtituting 
the lords houſe unto the other, or to the commons being the third 
eſtate; the legiſlative power being lodged i in the king with the aſſent 
of the two houſes of parliament as ſuch, and not with the affent of 
the three eſtates ſimply conſidered as ſuch ; for it is the ſettled con- 

ſtitution and cuſtom of the kingdom, that fixeth and defineth, where : 
the legiſlative power 1s lodged, not notions and fancies. ks 


8 | convention of 3 is by. the king's writ, whereof. 
there are at this day four ſorts. . 1. One to each biſhop and each peer. 
2. One to each member of the confelium ordinarium, which the king 
pleaſes to call as aſſiſtant, de quo infra. . 3. One to the ſheriff of each 
county to elect knights of the ſhire and burgeſſes or citizens for bo- 
roughs or cities. The procurators for the clergy are directed to be 
choſen by the writ to the biſhops præmunientes decanum et capitulum et 
 archidiaconos et totum clerum veſire dioceſeos. 4. To the conſtable of 
e Ly chuſing two barons for each of the * fat | 


+ ob 
"Thins writ of furmons to the lords Fon yo or remporal commonly 
runs thus. | | 


Rex e Sc. Nuia de adviſamento conſilii noſtri ordinavimus, 5 
quod ſuper arduis et urgentibus negotiis, tam nos, quam deſenſionem regni 
"ue et © AMS, Anglican, „ Contingentivus, Len parliamentum apud 
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M. die  teneatur, et ibidem vobiſcum et ceteris prelatis proce- 
ribus et magnatibus dicti regni noftri Augliz colloquium habere et trattatum : 
wobis in fide et dilectione, quibus nobis tenemini, firmiter injungendo man- 
damus, quod, omnibus aliis prætermiſſis et excuſatione qudcungque ceſſante, 
dictis die et loco perſonaliter interfitis nobiſcum et cum ceteris prælatis mag- 
natibus et proceribus prædictis ſuper dictis negotiis tractaturi, veflrumque 
conſilium impenſuri. Et hoc, ſicut nos et honorem noſtrum diligitis, nulla- 
tenus omittatis. | 


Tux form of the writ to the temporal lords is much of the ſame 
form. . 


Tu writ to the ſheriff for election of knights and burgeſſes differs 
in words but not in ſenſe from that to the lords, viz. Tibi precipimus 


quod de comitatu predifto duos milites, &c. ita quod iidem milites, Sc. 


pro ſe et communitate comitaths prædicti et cives, &c. plenam et ſufficien- 
tem poteſtatem ab ipſis communitatibus habeant ad conſentiendum hiis, que 
tunc per nos et diftos prelatos proceres et magnates ordinari contigerit, Sc. 


Tn writs for ſummoning of the privy councillors and judges until 
the 28. E. 1. differed from the ſummons of the lords; for they did 


run thus: traftare nobiſcum et cum ceteris de conſilio noftro, veſtrumque 


conſilium impenſuri ; ideo mandamus, &c. quod diftis die et loco per ſonali- 


ter interſitis nobiſcum, et cum ceteris de confilio noftro ſuper. dietis 6-3 he 


traftaturi, 8 8 abs pen rs. 


AFTER that time until about 20. E. $. the writs to the council ran 


moſt commonly in the very ſame words with that to the lords: nobi/- 


#* 


cum et cum prelatis magnatibus et proceribus tractaturi, vellrumque con- 
filium 1 5 inſtend of ceteris de i Os — 78 
| |. 

AFTER 20. E. 3. till 46. E. 3. the writs to them ran moſt com- 


monly in the antient form: ee et cum ceteris de confilio noftro 
| | tractaturi, 
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paint; Sc. cok ſometimes by the adverts of the clerk of 
the crown they ran in the ſame form with thoſe to the lords. 


Bur from 46. E. 3. down to this day the ſummons to the members 
of the privy council judges confilium ordinarium hath gone in the 
antient form, nobiſcum et cum ceteris de confilio nofiro, not nobiſcum et 
| prelatis proceribus et magnatibus, unleſs it were to ſuch of the council 
as were alſo lords of parliament ; whereby the diſtinction between the 
lords of parliament and the confilium ordinarium, and the difference of 


their power and deliberation, is manifeſtly preſerved. 


Tas title of dominus in the writs. to the lords was in antient times 
very rare. But it was directed Willelmo de Gray chivaler, and ſo in 
other writs at common law, 8. H. 6. 9. 10. And the reaſon, as 
given by the old books, is, becauſe the king writes to none of his 
ſubjects by the name of lord. But in Hen. 6th's time this was al- 
tered in many caſes ; for divers of the nobility are ſummoned by the 
names dominus de Say, GALE de Ferrars, &c. 8 


Arrhnoven 1 intend. not to 0 proficuce the bandling of the whole 
matter touching parliaments, but principally the juriſdiction of the 
lords houfe and conſilium, &c. yet the former obſervations will 5 of 
ulſe in the ſequel of this diſcourſe or hiſtory. 
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CHAP, Mt 


CONCERNING THE SEVERAL $STILES OF PARLIAMENT AND 


CONSILIUM REGIS. 


T HE titlings of ſeveral courts and their ſtiles are neceſſary, that 
perſons may know, where proceſs directs them to appear, and 


that it may be thereby known in what court buſineſſes are tranſacted. 


* 8 the =: great courts of Weſtminſter as 25 | 
ſeveral ſtiles, which are conſtantly uſed in proceſſes and titlings of 
records: as, coram nobis ubicungue fuerimus in Anglid, the ſtile of the 
king's bench; coram nobis and ſometimes coram nobis et confilio in can- 
cellarid, the tile of the chancery ; coram juſticiariis noftris apud Nef. 
monafterium, the ſtile of the common pleas ; coram baronibys and ſome- 
times coram 3 io et baronibus, the ſtile of the exchequer. 8 


Bor . ſtiles of the 3 . and of the great court 
of parliament conſiſting of the king lords and commons and of the 
lords houſe, are ſo variouſly and promiſcuouſly uſed, that it cauſeth 

great difficulty in determining, whether the proceedings be in the one 
or the other, with great attention and obſervation of the whole 
ren, in which ſuch ſtiles are uſed, 1 in ſome ſpecial caſes. 


Any this uncertainty is occaſioned, partly by the inadvertence of 
the clerks that made the ſeveral entries of record; ſome being made 


up by the clerks of the council, ſome by the clerk of the crown, J 
and ſome by the clerk of the parliament of the lords houſe ; and theſe 


latter, being often changed, and ſometimes it may be too partial to 
rae houſe of lords, where they were appointed by the king and made 
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up their records, ſometimes drew up the records of that houſe in the 
very ſtile of the parliament in general. | 
_'Tars difquiſition therefore, 'viz. where or in what court the pro- 
ceedings under theſe ſeveral ſtiles were, requires the conſideration of 
the whole record and the circumſtances and matter thereof, and not 
barely of the ſtile ; and if any but peruſe the placita parliamentaria of 
1. E. 1. now printed by mr. Ryley, which I ſhall often mention for 
brevity's ſake by the name of Ryley, „ he ſhall find a plendiful inſtances, 
of this kind, 


1. Our of parliament a proceſs returnable, or a matter recorded to 
be, coram rege et confilio, or coram confilio, or de adviſamento confilii 
noſtri, &c. is intended oftentimes of his privy council, as in the 
very writ of ſummons of parliament, quia de adviſamento conſilii naſtri 
parliamentum ordinavimus; or ſometimes of the confilium ordinarium, as 
in the writ de idiotd examinando, and the frequent proceſs that many 
times iſſued ad comparend. coram nobis et confilio, or coram confilio, 
under the great or privy ſeal, though often complained of. Vide ſuch 

a writ granted in parliament againſt John Tayllard to appear coram 
nobis et conſilio, rot. parl. 8. H. fl. u. 8. et e But of this more 
hereafter. | | 


2. AxD ſo when a thing is recorded to be done out of parliament 
time coram toto confilio, it is intended of a full council or conſeſſus of 
the confilium ordinarium; eee it W takes in the whole 
upper Bene | | 


4 In . time there uſually is added coram rege in confilia. 
in parliamento. And very often it ſignifies no other but the confilium. 
ordinarium, as might appear by many inſtances. And the ſame is 
often intended by coram conſilio in parliamento. But ſometimes it is 


intended * the lords houſe and the confilium ordinarium i in conjunc- 
tion 
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tion in parliament, and ſometimes the lords houſe fingly. In the 
caſe of the archbiſhop of York and biſhop of Durham, Ryley, pag. 
140. propter quod per comites barones Juſticiarios et omnes alios de con- 
filio 1pfius domini regis unanimiter concordatum eſt, quod prædictus archi- 
epiſcopus committatur priſonæ pro tranſyreſſione et offenſd prædictis, Sc. 
Ryley 266. In the caſe of Segram et rex, Dominus petens habere adviſa- 
mentum comitum baronum magnatum et aliorum de confilio ſuo. Rot. parl. 8. 


R. 2. n. 45. 46. In the caſe of Cambridge riot to appear coram rege et 


confilio in parliamento. Rot. parl. 1. R. 2. u. 29. rot. parl. 2. R. 2. n. 19. 
26. In the caſe of the petition of error by the earl of Saliſbury againſt 
Mortimer the record is deſired to be removed coram rege et confilio : 
yet the proceeding and judgment by the lords de afſenſu regis. Clauſ. 
1. E. 3. parte 1. m. 21. dorſo the petition of the earl of Lancaſter to 
the king nobles and council, but ftiled to the king and his council. 
And ſometimes it is applicable to both houſes ; but moſt commonly to 
the lords houſe. Yea ſometimes we ſhall find, and that very often, 


that the ſtile coram nobis et conſilio generally in parliament time is in- 


tended of the lords houſe, as appears by the precedents thereof in the 
writs of the king or petitions of error in the lords houſe. 


4. CoRAM nobis in parliamento 1s moſt commonly applicable to the 
houſe of lords. Thus the writ of error runs at this day, and infinite 
records more. Yet it ſeems it is applicable ſometimes to both houſes. 
Rot. parl. 8. R. 2. n. 15. in the petition of error by the prior of Mon- 
_ rague againſt Seymour, when the /cire facias was to appear coram nobis 


in parliamento, and the judgment was videtur curiæ parliamenti that the 

judgment was erroneous, which may make it probable that the whole 
proceeding was by both houſes. When a thing is ſaid to be done in 
parliament it is conſtrued, according to the ſubject matter, ſome- 
times of both houſes, ſometimes only the houſe of lords. See ft. 4. 
H. 4. cap. 33. et rot. parl. 4. H. 4. 1. 78. 10. H. 6. n. 65. when only 
the houſe of lords is intended. „„ ag 


5. Cokam 


FC 5 
B. Coram magno confilio, or coram pleno confilio or tato confilio, in 
vat rolls is moſt uſually intended of the full houſe of lords in- 
cluding alſo the confilium ordinarium ſummoned thither as aſſiſtants. 
The record proving it will be mentioned. hereafter, when we ſpeak of 
the indorſement of parliamentary e in the lords houſe. Vid 
2. re” of 5-2 rap 4858 AE: de Valence. | EE 


6. ALTHOUGH 4n truth the . and both 1 of 8 | 
make che entire fupreme court of this kingdom; yet very often, in 
parliamentary records and writs, curia neftra in parliamento, and curia 
parliamenti, is applicable to the lords houſe conſtituted as is above 
ſhewn. Rot. parl. 1. H. 5. u. 19. the ſcire facias upon a petition of 

error in the lords houſe is ad audiendos errores et ulterius ad faciendum et 
recipiendum quod curia noftra parliamenti confideraverit, the caſe of John 
_ Gunwardby and Windfor. The like rot. parl. 3. H. 5. . 19. in the 
ſcire facias upon the petition of error by Richard Catermaine. Yer 
_ theſe peradventure were in the lords houſe. We rot. . 
e | 2 


J. Wan things are faid to be done 2 commu confi in i 
mento, it ſeems to me always to be intended of the expreſs conſent of 
both houſes in conjunction with the king. 


| . 8. Wan things are ſaid to be done in pleno parliamento, it is al- 
ways intended, where the king and both houſes are preſent, or at 
leaſt where both houſes are preſent. And very often in ſuch caſes 
both houſes did actually and expreſſſy give their aſſent. Thus in 
| the ſtatute of receipt of the reverſioner upon default of tenant for life, 
propter quod dominns rex in pleno harliamento flatuit et præcipit, &c. Ryley 
232. in the caſe of Boteler. Ryley 93. in that ordinance (for it was 
not a ſtatute) for the heir to puniſh waſte in the life of the anceſtor, - 
 habito traftatu in plem parliumemo dominus rex de communi conſenſu 
Aatuit, Sc. And among thoſe many inftinces- of things done in 
pleno parliamento {ome there are of this nature; though ſome there are, 
| D . „ 
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that, although they import the preſence of the commons as well as the 
lords, yet do not therefore conclude, that the commons did actually 
concur therein or expreſſſy aſſent thereunto. Therefore it ſeems, that 
in many caſes things are ſaid to be done in pleno parliamento, where 
though the commons were preſent and did not actually diſſent, yet 
they did not actually concur as authoritative aſſenters, but at moſt im- 
pliedly by their preſence and filence. But the very acts themſelves 
were authoritatively done, ſometimes by the expreſs judgment of the 
king and lords, ſometimes by the lords alone according to the ſub- 
je& matter. Thus the proteſtation of the lords not to judge any 
_ - perſon but their peers, though made in pleno parliamento, was only the 
act of the lords in the preſence of the commons. Rot. parl. 4. E. 3. 
1. 6. the judgment given in the caſe of Pagnel, Ryley 232. Er ſuper 
hoc recitatd petitione coram ipſo domino rege et confilio in pleno parliamento. 
Yet the judgment itſelf given by the king and his council and the 
lords. Thus in the caſe of Segrave, rot. parl. 50. E. 3. u. 27. the au- 
thoritative judgment is given againſt him per aſſenſum comitum mag- 
natum baronum et aliorum de confilio domini regis in pleno parliamento. 
And yet the commons were not parties to the judgment ; nor indeed 
well could be, unleſs it had paſſed by bill, for they were the accuſers, 
and the judgment given upon their accuſation. And it was always 
or moſt commonly the courſe, that when the commons accuſed or 
impeached, and the lords were ready for judgment, the commons had | 
notice, and then came up with their ſpeaker and demanded judgment, 
which the lords gave moſt commonly by the mouth of their ſpeaker ; 
which courſe was obſerved even to this time. So that it might be 
ſaid to be done in pleno parliamento, both houſes being preſent ; and yet 
the judgment itſelf given by the lords, though in the preſence of the 


- commons, and thus far by their tacit conſent, as being the accuſers 


and preſent at the judgment. See inſtances of pleni parliamenti, and 
the various applications thereof, rot. parl. 4. E. 3. u. 6. 5. E. 3. u. 10. 
6. E. 3. u. 1. 13. E. 3. n. 10. 18. E. 3. 1. 15. 22. E. 3. u. 65. 25. 
E. 3. u. 9. 19. 54. 28. E. 3. u. 50. E. 3. u. 27. | 
l 9. ALTHOUGH 


Ge 
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9. ALTHOUGH, when a thing is recorded to be done coram confilio 
in parliamento, or in curid parliamenti, it is often intended of the houſe 
of lords; yet a thing recorded to be tranſacted or done per totum 
confilium parliamenti is intended of both houſes. Thus Ryley, p. 381. 
the ſtatute of Carliſle ex aſſenſu domini regis et toto confilio parliamenti 
predifti proviſum et concordatum eft, quod premiſſa gravamina non per- 
mittantur. Yet p. 282. in the writ grounded upon that proviſion it 
was aſſented to per comites barones alioſque proceres et totam communita- 


tem regni. 


10. WHEN a thing is ſaid to be done ex aſſeaſu parliamenti, or - 
authoritate parliamenti &, it is intended to include the aſſent of both 
| houſes. And yet we find ſometimes the record ſo entered, when in 

truth the houſe of commons never aſſented; but eſpecially in the 
committing of petitions delivered in parliament and not there deter- 
mined ; which were uſually the laſt day of the parliament committed, 
ſome to the confilium regis, and ſome to the chancellor. And this 5 
ſometimes done at the deſire of the commons; and then it was truly 
authoritate parliamenti, for the king and both houſes conſented to ſuch 
commitment of the petitions there to be finally determined. Not. parl. 
42. E. 3. u. 20. 21. Not. park i. 33- & $6 @at part 
15. H. 6. u. 33. 6. H. 6. u. 69. 4. H. 6. 2. 21. and divers others. 


Bur many times theſe petitions were received and transferred to the 
council, and very often to the chancellor, without the deſire of the 
commons; and yet the entry made of the delivery over thereof 
to their determination ex aut horitate parliamenti. And by colour thereof, 
many decrees and determinations of private petitions delivered in 
parliament, thus referred to the council or often to the chancellor, 
became as concluſive as if they had been acts of parliament. And 
therefore rot. parl. 8. H. 5. inter petitiones communitatis, u. 23. Jtem 


* Rot. parl. 4. E. 3. u. I. 12. Rot, parl. 21. E. 3. 2. 16. 17. Rot. parl. 
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priount les ditz communes en ceft preſent parlement, que fi aſcun home ſue 
bill ou petition et ſoit endoceur per tiel parolls per authority de parlement, 
ſoit ceſt bill ou petition commiſe a le councell de roy ou al chauncellor d' Augle- 
terre pur executer et determiner contenus en ycelles per Poy la petition ou 
bill ne ſoit per commons de parlement requiſe detre affirme ne aſſentu, que 
nullui a nul tiel petition on bill ſans requeſt et aſſent de commons du parle- 
ment endoce, ſoit miſe a reſponder encountre e les leyes de realme a Ar gleterre. 
—RESP. Soit aviſee per le roy. 


Tux thing was frequently done and done wrongfully, he it was - 
not remedied. 


| Ror. parl. 3. H. 5. n. 19. Richard Catermaine petitioned for 


the reverſal of a judgment in the king's bench per agard meme 


ceſtui parlement, qud petitione in parliamento ipſo publics lectd de 
aſſenſu ejuſdem parliamenti conſideratum eft, quod Richardus habeat ſcire 
facias returnabile proximo parliamento ad audiendos errores, et ad facien- 
dum et recipiendum quod per legem terre in curid parliamenti contigerit 
adjudicare. Here parliamentum et aſſenſus parliamenti, and curia par- 
liamenti. Vet it was all in the lords houſe, as appears by the petition 
to the king and lords, et que pleſe le roy et ſeigneurs e, le recorde 
d'eſtre ameſae. 


11. AND as thus the titlings and ſtiles of proceeding, that are in 


- propriety applicable to the whole parliament, yet by the inadvertence 


of clerks are applied to proceedings in the lords houſe ; ſo in truth 
many ſtiles and titlings, that in propriety are not ſo applicable to the 


whole parliament, yet were the buſineſſes tranſacted” and affented to 
by the whole parliament. . And for this we need no other inſtances 


than thoſe given 8. Rep. 18. 19, &c. ſome ſtatutes running in form of 


charters; fome only i in the king's name; ſome in preſentid epiſcoporum 


et aliorum de confilio regis, as the ſtatute of bigamus ; ſome de conſilio 
prelatorum comitum et varonum et aliorum delium de regno noſiro de con- 


filio 
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dio naſtro exiſtentium, as the ſtatute de religiofss ; fame de communi 

aſſenſu et confilio prælatorum comitum baronum et aliorum de coufilio in 
preſenti parliamento convocato exiſtentium, dedimus, c. as the charter of 
the Duke of Cornwall reſolved to be by the conſent of the king and 
both houſes. Dominus rex flatuit, 7. H. 7. 14. 39. E. 3. 12. 


Trvs tiles, that in propriety take not in the whole parliament, but 
are in propriety applicable to the king alone, or to the king and his 
confilium ordinarium, or to the king and houſe of lords, yet in truth 
are applied to acts or grants in parliament made by the king and both 
houſes, and are true acts of parhament. Vid. 11. H. 7. 27. Upon 
all which it appears, how difficult it is barely by ſtiles and titlings of 
records of parliament to conclude, whether the things were tranſacted 
in one or both houſes, or before the confilium ordinarium only. . 


An therefore it is neceſſary in ſuch caſes to obſerve the whole 
record, the nature of the buſineſs ſo tranſacted, and the whole cir- 
cumſtances of the caſe, and the conſtant interpretation, acceptance 
and uſage of ſucceeding tunes, to give a true concluſion, whether 
the thing were tranſacted or aſſented to by both houſes, or only by 
the lords houſe, or the conſilium ordinarium. | 


Ax upon this account it may be fit to take notice of thoſe acts or 
ſtatutes that paſſed ad peritionem cleri ; whereupon ſome miſtakes 
have happened; as if binding laws could be made by the conſent of 
the king and clergy without the conſent of the lords and commons ; : 
becauſe many times anſwers are immediately given by the king to theſe 
_ petitions without expreſs mention of the conſent of both houſes. In- 
deed the commons were jealous, that ſome ſuch thing might be at- 
tempted by the clergy. And therefore rot. parl. 18. E. 3. n.8. Item 
pryen la commune, que nul petition faite par la clergie, que ſoit en 
decreſe ou damage des grantz ou de la commune, ſoit grantez, tan qu'il ſoit 
try par le roy et tout ſon councell, que ſans damage des grants et de la com- 
| mune 
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' mune bonement fe puiſſe tener. Respons. I plaſt a roy et a ſon coun- 
cell qu'en / ſoit, : | 


| you the truth is, theſe petitions never paſſed into a law by any 
anſwer given to them by the * till EF were alſo aſſented unto * : 
the lords and commons. 


| Ror. parl. 14. E. 3. u. 11. Auxi par command noftre ſeigneur le roy 
fuerent les petitions de clergy oyes et reſpondues 3 + af fu r ceo eftatut fait par 
Aen. de touts. 


Axp accordingly it paſſed into a law in the form of a charter, as 
appears in the printed ſtatute of 14. E. 3. but recited to be with deli- 
beration had by the king with the peers of the realm and other of his 
council and of the realm ſummoned to the parliament. 


AnD again when in the parliament of 18. E. 3. there were other 
petitions of the clergy and digeſted into a law in the form of a char- 
ter; yet it was not till they were aſſented and accorded unto in par- 
liament, as appears by the printed. book of Raxuton 18. E. 3. and 7 
the parliament: roll 18. E. 3. n. 24. 


AGAIN in the es of 25. E. 3. the clergy exhibited a new 
roll of petitions to the king, which were anſwered and digeſted into 
a law in the form of a charter. It is plain both houſes were acquainted 
therewith, as appears 70. parl. 25. E. 3 u. 59. and aſſented to it, as 
it appears by the charter itſelf printed amongſt the nn, that it 
was n by the king by aſſent of the parliament, 


Bur becauſe my purpoſe i: is not to make any large diſcourſe touch 
ing the parliamentary proceedings in general, but chiefly to ſtate the 
buſineſs of the confilium regis ordinarium and the proceedings in the 
lords houſe, I bal now SRO proceed in that method. 


CHAP. 


H Af EW — ng 
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CONCERNING THE CONSILIUM REGIS ORDINARIUM, ANp 
1 85 | THEIR JURISDICTION. | 


| HAVE in the former chapter ſhewed of what perſons this con- 
4 Allium ordinarium did conſiſt ; and likewiſe that they were a diſtinct 
body from the grand council and lords in parliament, which might be 
further evinced by many more records proving it. 


THERE have been anciently two opinions concerning this conſt Hum 


regis. 


Some. have thought, that it is the moſt ancient court of ordinary 
juriſdiction, next to the parliament ; and that there was lodged in it 
the plenitude of all civil juriſdiction; and was as it were the common 
mother of thoſe great courts, the chancery, king's bench, common 
pleas, and exchequer ; and that the judges, and others, that had juriſ- 
diction in thoſe courts above named, were anciently but as ſo many 


diſtributions of the members of this council for the better diſpatch of 


buſineſs and eaſe of themſelves and the people, as it were ſo many 
ſub-committees or ſub-delegates taken by the king out of this 
council for that purpoſe ; but that ſtill this confilium in its collective 
body retained their primitive and original juriſdiction. 


ANp this they endeavour to prove, — 1. By the ancient juriſdiftion 
they exerciſed in deciſions of matters civil and criminal, whereof 
hereafter. 2. By the co-adminiſtration of this confilium regis in theſe 
other courts, as 1n chancery. Vide rot. parl. 4. E. 3. m. 2. dorſ. Soit 
la petition mand en chauncery, et que le chaunceller illongues appell les. 
| ſages du councell le roy ent ſoit droit; wherefore the petition being read. 


devant 


— — — 
. 
— — — 
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devant le chaunceller, treaſurer, juſtices de Pun banck et Pautre, barons 


dexchequer, et autres ſages de councell, ſoit aviſe, &c. Many more of 
this kind I ſhall have occaſion hereafter to mention, que vide infra. 


_ Ornexs again have thought, that the inſtitution of theſe courts, of 
chancery, king's bench, common pleas, and exchequer, and the 
judges appointed to fit therein, were in truth the primitive juriſdic- 
tions next under the parliament: but that for the better accommoda- 
tion and advice, the judges of theſe courts, the chancellor, treaſurer, 
Juſtices of each bench, and barons of the exchequer, and ſome other 
principal attendants of places that concerned the adminiſtration of 
Juſtice and king's revenue, were called hither to be parts and members 
of this council : and therefore, that the council itſelf, as ſuch, had 
nothing of coercive juriſdiction, but only of advice and deliberation ; 
and that the ordinary juriſdiction belonged to theſe courts themſelves, 
and the extraordinary or ſupreme juriſdiction, as well in the firſt in- 
ſtance as in appeals, belonged to the king and his two houſes aſſem- 
bled in parliament. And this they prove by the frequent complaints 
againſt the juriſdiction exerciſed by the council as an uſurpation and 
againſt the laws of the kingdom. And ſome acts of * have 
paſſed to the ſame effect. | 


But omitting the enquiry touching the original diſtribution of 
Juriſdictions, which is too antient and obſcure to be diſtinctly de- 
ſcribed, I will content myſelf with what appears of record touching 
theſe matters, and that in the method hereafter ſtated. 


1. I 5HALL conſider what were the office and buſineſs of this con- 
lum ordinarium, which may be reduced to theſe two heads, 1. its 
deliberative office, or power of advice: 2. its decifive 571 or 
3 25 of juriſdiction. 


II. 


H TT A 10 3 - 


II. I ſhall conſider this confilinm regis in its relative nature, namely, 
with relation, 1. to the court of chancery; 2. to the court of king's 
bench; 3. to the court of exchequer; 4. to the court of requeſt or 
privy ſeal; 5. to the court of common bench; 6. to the court of 

parliament; and what part it did bear in or in relation to them. 


Tovcnixs the former of theſe, namely, the buſineſs of the confe- 


lium regis, which it exerciſed fimply as ſuch. And firſt concerning 
its office or employment of advice or deliberation. And this was 
chiefly of two kinds. 1. Confultations about affairs of ſtate and 
public buſineſs ; as peace, war, money, truces, leagues, and matters 
of that kind, when by the king they were called to it: but of this I 
ſhall ſay no more. And 2. Upon petitions either to the king and 


ſpecially recommended to them, or petitions to the king and his 


council, or to the council ; for antiently there were the ſtiles of peti- 
tions that were conſidered by the council. 


Axp theſe petitions as to the time or ſeaſon of their preſenting 
were either out of parliament or in the time of the fitting of parha- 
ment. The former were ſimply tiled petitiones de confilio ; the latter 
| were ſtiled oftentimes petitiones in parliamento: ſome whereof, with the 
anſwer of the council incloſed, were by private perſons ; ſome by the 
commons in parliament ; ſome entered upon the parliament roll; 
ſome entered in bundles of petitions, whereof ſome are extant in the 
Tower, but very many be loſt. 


THESE petitions were of various kinds and touching divers mat- 


ters; and it is difficult to range them under ſeveral heads. And 
touching theſe the council gave their ſeveral anſwers indorſed or ſub- 
ſcribed to the petition ; but very rarely any thing in point of decifion 
or judicature, but only with a recommendation to thoſe proper courts, 
perſons, or places, where they were naturally and legally determina- 


ble. So that it was rather a council of advice preparation and 
direction, as to thoſe matters ordinarily, than a court of JOIGc 


tion or deciſion. | 
E 7 ORDINARILY 
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OrDINARILY the petitions, that came to them, whether in or out 
of parliament, but eſpecially in parhament, were of ſome of theſe 
natures. 


1. Sor were ſuch as could not have relief without a new law 
made by act of parliament, either in that particular caſe, or which 
might by a general purview extend unto it. And then the- anſwer 
given was this, or to the like effect: il ne on Are fait ſans novel ley 
ordonne en ceft caſe. 


2. SOME were of ſuch nature, as the petitioner might have relief 
by the ordinary .courſe of law in the king's ordinary courts. And 
their anſwer was to this effect, ſues a la common ley. And in ſome caſes 
the petition was ſent by indorſement of the petition, and ſometimes 
by writ under the great ſeal with the petition indorſed, and ſometimes 
by writ reciting the purport of the petition, unto the proper court 
where the cauſe was determinable ; as to the chancery, king's bench, 
exchequer, &c. and frequent inſtances of that Kind were Aale. 
V. 2. E. g. 7. caſe of Johannes Britannia. | 


Arp indeed till the ſtatute TY 5. R. 2. cap. q. the uſual way and 
remedy for perſons impleaded there for the king's debts were, firſt by 
petition to the council, or at leaſt to the council in chancery ; and 
thereupon writs to iſſue under the great ſeal to make allowances 1 in 
difcharge as the caſe ſhould require. 


Sou petitions of greater moment, or touching greater per- 
1 va or of great difficulty, exhibited to the confilium ordinarium, were 
ſent over to the lords houſe in parliament. And then the indorſe- 
ment was coram magno confi 1 as we ſhall ſee by ſeveral inſtances 


hereafter 


4. So petitions were ſuch as more immediately concerned the 
king, which were commonly of two kinds, viz. 1. petitions of grace, 
as for pardon or diſcharge : 2. or ſuch as concerned. immediately his 

intereſt 


. * EB P- EE 


| intereſt (and in thoſe caſes the anſwer was coram rege), which ſome- 
times were thereupon anſwered immediatcly by granting or denying 
them. And ſometimes they were by the king's eſpecial direction ſent 
unto the proper courts, and moſt ordinarily unto the chancery, with 
this indorſement, ſoit droit fait, as upon petitions of right ; and ſome- 
times were by the king intirely referred to be anſwered by ſome of his 
council or a committee of them, and ſometimes in parkament time 
to a ſelect number of lords and judges and great officers of the coun- 
cil finally to anſwer them. Thus it was 407%. rot. park 14. E. 3. 
2.28. 29. where beſides the general auditores petitionum cenx ſont Agne 
de feer ſur petitions coram rege, viz. one biſhop, one earl, one baron, 
five judges, afſocies le chaunceller et treaſurer quant beſorgue ſerra. And 
rot. parl. 36. E. 3. u. 31. where it 1s ſpecially ordered, that the lords 
and others aſſigned to be auditores petitionum may together with the 
chancellor, treaſurer, and others of the council, anſwer and indorſe 
all petitions in parliament without making an indorſement coram rege 
only. 


Tuls directive power of the conſilium regis is well deſcribed rot 
Dark 2. N 2: parte 2. th 1 85 


For an rot. parl. 1. R. 2. n. 87. the commons petition, que quereles 
inter parties ne ſoient attemptes ne termines par ſeigneurs ne officers de 
councell, mes que la commune ley courge ſans eſtre tarry far eux eins lieux, 
ou ils ſoloient d ancient temps eftre termines, fi ni ſoit tiel querele et encoun- 


ter fi grand perſon, que home ne Suppoſe aillours d avoir droit. Rxsp. Le 
* le voet. 


TRE clauſe of chis 8 cu by the king's anſwer ror. 
parl. 1. H. 4. u. 162, But this was no act of parliament, for the 
petition was for one thing and the anſwer for another. The petition 

and anſwer run thus. Item, ſuppliont les communes, que come en temps 
de Richard nadgairs roy ad eſte uſe, que pluſours perſoneles actions par 
outre partie et partie, que puiſſent eftre determinables par la commune ley 
 PEngleterre, par maintenance de ceux que ount efte de counſeill del dit 
Richard pa ade roy, pur brocage a eur fait, ils Arent venir devant eur 
E 2 pluſours 
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be des lieges notre ſeigneur le roy par lettres del prive ſeal, al fu "FY 
de partie illeoques, pur eftre trie devant lour enemye, de perſonell action 
determinable par la commune ley q Engleterre, dont aſcuns actions ſont un- 
quore pendants en diſcuſſion, par mayntenance de ceuæ que font adjuggeꝝ a 


Briſtyyt pur malveys conſeillours, en grande deſtruction des dits lieges noftre 


ſeigneur le roy, et en derogation de la corone, et ancintiſſement de la com- 
mune ley: Pleſe a naſtre tres redoubte ſeigueur le roy, par advys de ſon 
tres ſage counſeill, ordeigner en ceſt preſent parlement, que tous manners 
actions perſoneles par entre partie et partie, dont le roy weſt partie, de cy en 
avant poient etre triez par la commune ley, et nemye devant le counſeill noſtre 
ſeigneur le roy, par nulle lettre de prive ſeal; ne par nulle autre faux ſug- 
_ geſtion quiconque al ſeute del partie: et que tous les actions per ſoneles, int 
pur devant ces heures dependantz devant le counſeill de Richard nadgairs 


roy, par entre partie et partie, que unquore ſont en diſcuſſe, ſoient aanullez, 
et agfourneæ a la commune ley, pur dieu, et en æure de charitee. 


Rese. Soit Petar ent fait tenez et gardez, la ou Pune partie eft fi 


raunt et riche, et Pautre partie ſi povre qu'il ne purra autrement avoir 
3 £ N | 


YECOVEFere. 


Tax truth is, that of 1. R. 2. was never drawn into an act of par- 
lament; and this of 1. H. 4. could not be drawn into an act, for 
the anſwer was of a thing not deſired by the petition. 


Bur the commons finding the inconvenience of the laſt exception, 
for under colour thereof many ſuits were brought before the council, 
endeavoured to ratify it by a more general petition, viz. 


Ror. parl. 2. R. 2. parte 4. 1. 49. Item ſupplient les communes, que 
nul brief iſſe hors de la chancellarie, ne lettre de prive ſeal ſoit, direct a 
nully, pur luy faire venir devant le councell du roy, ou d autre a reſpondre 


de fon frank tenement ou choſes appurtenants a ycelle, come ordene eſtoit avant 
ces heures; mais ſoit la commune ley de ia terre maintenu d'avoir ſon 


droit cours, 


Tas 


- 
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Tuz anſwer well deſcribes the directive power of the council above- 
mentioned, but ſubjoins ſomething of juriſdiction, which will be fur- 
ther conſidered hereafter, viz. 


REsP. P ne ſomble mye reaſonable que le roy noſtre ſeigneur feuſſe reſ- 
treint qu'il ne pourroit pur reſonable cauſe envoier pur ſes lieges, mais ceux, 
gui ſerront envoies devant le councell, a lour venue ne ſerront mye compelles 
a y reſpondre finalement de lour frank tenement, eins ſerront dilloeques 
convoiez as places ou la roy le demande et le cas requieſt, et mis en le droit 
cours. Purveuz toutes voies, que a ſuite de partie, on le roy et ſon conſeil 
ſerront creablement enformez, que pur maintenances oppreſſions et autres 
outrages daucuns en pays, le commune ley ne purra avoir auement ſon cours, 
que en lien cas le conſeil purra envoier pour la perſone de qui la plainte eſt 
faite, pour lui mettre a reſpons de ſa meſpriſion, et en oultre par lour bone 
diſcretion de lui compeller a faire ſeurtee par ſerement, et en autre manere, 
ſicome ſemblera mieltz a faire, de ſon bone port, et qu'il ne ferra par lui 
ne par autre maintenance, n autre riens, que purra dęſtourber le cours de 
commune ley, en oppreſſion du peuple. This anſwer mentions their directive 
power and their coercive power. The former was of great uſe in ' 
parliament time to diſburthen the king and his houſes with unne- 
ceflary or unfit petitions, and was oftentimes of great uſe to the 
ſuitors in putting them in a right courſe of proceeding. But the 
ſending out proceſs upon ſuch petitions, though no more was done 
upon them than barely direction, eſpecially out of parliament time, 
was a great grievance, and often complained of and diſcountenanced 
by acts of parliament, de quo CR. XXX. 


CHAP. 
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cov, THE JURISDICTION AND COERCIVE. POWER OF THE 
CONSILIUM 3 | 


e may be taken two ways. I. Leſs properly for 

e ads of voluntary juriſdiction, which alſo takes in making conſtitu- 
tions and orders and ordinances. II. Properly for that judicial and 
coercive power in foro contentioſo. I ſhall ſay ſomething touching the 
power of the council in both theſe caſcs. 


* 


J. Tovcnixs ordinances and orders of the council, they were 
anciently of two kinds.— 1. Such matters as the petitions of the com- : 
mons and by conſent of the lords in parliament were deſired to be 

ſettled and ordered par notre ſeigneur le roy et fon bon councell. And 
| there were very many of this kind, eſpecially in the times of E. 3. 
where the commons ſhewed their grievance, but, not being fully ad- 
viſed concerning the remedy, deſired the king by the advice of his 
council to provide the remedy therein. And in theſe caſes the con- 
ſtitutions and orders of the council were of great authority, and next 
to the obligation of. an act of parliament. But the inconvenience 
hereof was in proceſs of time found ; for by colour thereof they often 
proceeded too far. And therefore in after times either the remedy 
was provided in the petition ; or if things were thus generally recom- 
mended to the order of the council, or of the king and his council, 
they were for the moſt part ſuch as concerned the king's immediate 
intereſt, or ſuch wherein the king and his council could make refor- 
mation without authority of parliament.—2. Such ordinances and 
conſtitutions were made by the king and his council, or by the council 
with the king's conſent. And of ſuch we have ſeveral inſtances in 

20 | ancient 
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ancient records; though many times they en too far upon 
their own power. | 


IxsTANCEs of ordinances made by the council are many. I ſhall 
mention but a few. - | 


CLAUS. 23. E. 3. par. 1. m. 8. dorſo, an ordinance of the council 
touching labourers. 


CLAUS. 24. E. 3. par. 1. m. 15. dorſo, an ordinance of the council 
touching the payment of the king's cuſtoms. 


CLAUS. 25. E. 3. par. I. m. 10. an ordinance of the council for 
the due regulation of the city of London, and againſt fore-- 


5 ſtallers, &c. 


CLAUS. 30. E. 3. m. 22. an onde of the council and procla- 
mation thereupon touching prices of wines ſub pend forisfacturæ, but 
ſuperſeded clauſ. 31. E. 3. m. 21. Vid. clauſ. 29. E. 3. n. 38. touch- 
ing the ſame matter. 2 


CI Aus. 38. E. 3. m. 12. an ordinance of the council touching the 
e drapers, and vintners. 


Bor, as I before ſaid, many times they exceeded their power both 
in the matter and the manner of their eee, which occaſioned 
eee in e 


ERor. Art 13. R. 2. n. 30. Item print les comons, que le chaunceller, 
ne le counſell le roy, apres le parlement finy facent nul ordinance encounter 
le comon ley ne les auncient cuſtomes de la terre ne les flatutes devant ces 
heures ou d ordeiner en meme ceſtui parlement, eins curge le comon ley a tout 

| * 
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le peuple univerſall, & que nul Judgement rendus ſoit admett ſans due pro- 
ceſſe de ley. | i 


Rxsp.—Soit uſe come ad eftre uſe devant ces heures, Mint que le regaly de 
royſoit ſaves ; et fi aſeun ſoit ſeat greve, monſtre en ſpecial, et droit lui ſera 


Fatt. 


II. As to the juriſdiction of the council iz foro contentioſo, it was 
exerciſed one of theſe three ways. (1.) Either in parliament time, 
when they ſat either with the lords or as aſſiſtants to them. (2.) Or 
when a ſpecial power was committed to them, ſometimes in particu- 
lar petitions or cauſes, ſometimes upon many petitions together, 
authoritate parliamenti. (3.) Upon the ſingle account of their own 
authority merely as they were cogſilium regis. 


F OUCHING the firſt of theſe, it is true, that in ancient times, 
eſpecially in the times of E. 1. they did in parliament time ſometimes 
alone, ſometimes in conjunction with the lords houſe in caſes of great 
moment, exerciſe an ample juriſdiction. The book in the Tower, 
ſtyled Placita Parliamenti, now entirely printed by mr. Ryley, gives 
us many inſtances of it, too many indeed to be here repeated ; and 
therefore thither I ſhall refer the reader.—But, 1. If they were caſes 
of ſmaller moment, they were by the indorſement of the petition 
referred to the ordinary courts with ſome ſuch indorſement as this, 
ſeguatur ad communem legem, as is above ſhewn.—2. If they were caſes 
wherein remedy was to be had only by a new act of parliament and 
not otherwiſe, they were diſmiſſed, as well where the council alone, 
as the lords houſe together with the council or with their aſſiſtance, 
were conſulted, with this anſwer, ley n'eft uncore ordeyn en ceo caſe, or 
non eft lex ordinata, il ne poet eftre ſans nouvel ley ordone in ceo caſe a quel 
choſe faire le commonalty de la terre ne veult ny uncore aſſenty. See for 
theſe and the like anſwers, Ryley, 652. the caſe of John de Kir- 

7 brooke, _ 


brooke, who prayed remedy for waſte done by tenants in tail after 
poſſibility of iſſue extinct. idem 409. the caſe of Martin Chamberlain, 

praying reſtitution of a manor given by his anceſtor to the templars, 
to be delivered to him as his eſtate upon the diſſolution of their 
order. Didem 619. inter petitiones, 18. E. 2. upon a general petition 
of owners of land in foreſts to improve their lands without being put 
to ſue a licence. And therefore, although it is generally ſaid, that 
the conſilium regis, or even the lords houſe in parliament, ought 
not to proceed in caſes where the party hath remedy at law, it fol- 
lows not, that they have power to relieve in all caſes not remediable by 
law, for that were to give up the whole legiſlative power to the houſe 
of lords or conſilium regis; but it is only then to be intended, that, 
where the caſe is remediable by laws already in ferce, but ſome 
obſtacle falls in that impedes the proceeding at law, as an aid-pryer 
of the king or ſome great confederacy and, combination by perſons 
in power, they may in ſome caſes remove that obſtacle or impedi- 
ment, if it cannot otherwiſe be removed. But of this more here- 


after. 


(2.) As to the ſecond of theſe, FU of ſpecial power com- 
. mitted to them to determine matters by conſent of parliament, theſe 
were of two kinds. 1. When ſpecial acts of parliament were made 
giving the council 3 to hear and determine ſuch or ſuch cauſes 
or matters. And there were ſeveral ſuch acts of parliament even 
before the ſtatute of 3. H. 7. which erected the court of ſtar-chamber 
in that form as it is thereby ſettled. As for inſtance, a præmunire 
for ſuing in the court of Rome, &c. by the ſtatute of 27. E. 3. cap. 1. 
de proviſors; by the ſtatute of 12. R. 2. cap. 2. for ſcandalum magna- 
tum; by the ſtatute of 13. H. 4. cap. 7. for great riots ; 31. H. 6. 
cap. 2. for.riots. and oppreſſion; ; I. R. 2. cap. 4. maintenance. 2. Again, | 
there were many petitions referred to the council from the parlia- 
ment, ſometimes by the anſwer of particular petitions ; and ſome- 
times whole bundles of petitions in parliament, which by reaſon of 
the diſſolution of the parliament could not be there determined, were 

F : | referred 
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referred in the cloſe of the parliament, ſometimes to the council in 
general, and ſometimes to the chancellor; and this I take to be the 
true original of the chancery's juriſdiction in matters of equity, and 
what gave the riſe of thoſe multitudes of equitable cauſes to be there 
arbitrarily determined. | | 


AxD there are infinite inſtances of this nature, as well of the peti- 
tions of the commons, as of private petitions referred authoritate 
parliamenti, ſometimes to the chancellor, ſometimes to the council 
with the advice of the judges; only with this difference, that the 
general references of the petitions of the commons, that were unde- 
termined at the cloſe of the parliament, were ſo referred at the re- 
queſt and by the conſent of the commons, -or otherwiſe they were 
| reſumed in the next parliament. Vid. rot. parl. 4. H. 6. u. 21. 6. H. 6. 
n.45. 8. H. 6. u. 69*. And then the anſwers to theſe petitions 
were equivalent to a determination of both houſes of parliament. 


Bor many times particular petitions, though promoted by the 
commons, or by the particular petitioners themſelves, were referred 
to the council, either by the king alone or by the king and lords, 
either to the chancellor or council without the requeſt of the com- 
mons ; and yet fairly indorſed, ſoit ce petition mande al councell a deter- 
miner AUTHORITATE PARLIAMENTI, as if it had the conſent of 
both houſes. Touching which there was great complaint made by 
the commons rot. parl. 3. H. 5. mentioned ſupra Car. III. And al- 
though this indorſement thus made without the conſent of the com- 
mons gave a countenance to their deciſion ; yet it was of no greater 
force, than a deciſion made by the council alone or by the upper houſe 
and council. Vid. rot. parl. 50. E. 3. u. 81. 140. 164. 141. 156. 160. 
172. 182. Rot. parl. . H. 4. 1. 31 32, 37. 1. . 4- „ 50. 3. H. 5. 
P. I. u. 43. 44. 4. H. 5. n. 15. 15. H. 6. u. 33. 34 T. And thus 


* Rot. parl. 22. E. 3. 2. 4. | 
＋ Rot. parl. 6. AH. 6. Ns 17. 8. H. 6. Ae 21. & 69. 


far 
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far touching the juriſdiction of the council by a kind of N 15 


by act or conſent of parliament. 


(3.) I cox now to conſider the power of en of the 
confilium regis N conſidered as ſuch. 


Tas time of exerciſe of their juriſdiction (which may make ſome 
difference) was either in time of parhament and upon complaints 
or petitions in parliament, which I ſhall conſider ſpecially hereafter, 
or elſe out of parliament and without relation thereunto, of which I 
ſhall ſay ſomewhat here. 


THERE be ſome, that aſſert a primitive and original juriſdiction in 
the conſilium regis in all matters or controverſies as well civil as 
criminal. And they infer it, 


1. FRoM the oath they anciently took, quod vide 35. E. 1. Ryley 
317. wherein there are theſe articles, 1. of advice or council; 2. of ju- 
riſdiction, viz. que vous ne ferres per amour ne pur haour, per bone gree 
ne per maveis gree ; que vous ne faces faire a cheſcun de quel eftate ou con- 
dicion droyture et reaſon ſolone vaſtre poiar et a voſtre eſcient ; et que nulli 
riens prendres pur tort faire ne droyture delayer ; et que en judgement ou 
droiture faire la ou vous ſeres aſſignes nous neſpermres nulli pur hauteſs 
ou . ne pr . que droit ne ſoit ok 


2. ACA N, they infer it from the Comnt exerciſe of juriſdiction 
almoſt in all kind of cauſes, whereof the Placita Parliamenti E. 1. 
are full. And there are many inſtances extant thereof almoſt in all 
ages till the very erection of the court of ſtar-chamber in 3. H. 7. 
which was but a kind of new modelling of this confilium regis, and 
retained the name of confiline r in all the proceſs they made. 


3. BECAUSE noruictanding the abridgment of TIRE power in 
| ſome caſes by the RE] of 25. & 42, E. 3. whereof hereafter ; yet 


F 2 they 
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they had ſtill the countenance of acts and proceedings of parlia- 
ment in other caſes (only cauſeleſs ſuits and ſuggeſtions were puniſhed 
with a greater ſeverity) as appears by the ſtatutes of 37. E. 3. cap. 
18. 38. E. 3. cap. 9. 17. R. 2. cap. 6. the petitions and anſwers 
. 2. 2: RR 2 park 2. #4. $0: K. 3. u. 80. in 
matter of repriſal; ibid. u. 140. 164. in caſe of riots ; ibid. u. 241. in 
caſes of combinations to hinder trade; ibid. u. 160. merchants diſ- 
avowing their factors; ibid. u. 1 71. ufurpations by the cinque ports; 
ibid. 182. miſdemeanors of bailies, and infinite more matters of the 
like nature, not only proceeded in by the council, but as it were 
tacitly admitted even in parliament to belong to their cognizance. 


Vid. Crompt. Furiſſdlict. Conrts, pag. 625 62. 63. 


Ox the other ſide it is contended, that the cogſilium regis had only 
a power of advice and direction, not a power of deciſion or determina- 
tion of cauſes either civil or criminal, but that what they did in this 
kind was illegal and incroachment upon the common law ; that the 
ſtatutes of 25. E. 3. cap. and 42. E. 3. were but affirmances of 
the common law, and the ſtatute of Magna Charta. And therefore in 
all ages there have been continual complaints of the commons, not 
only againft the arbitrary proceedings of the chancery, but even of 
the confilium regis, yea of the houſe of lords, for their proceſs by 
ſubpena, by privy ſeal, by general proceſs certis de cauſis, and the like. 
Vid. rot. parl. 21. E. 3. 1. 28. 25. E. 3. u. 16. 42. E. 3. 12. 
45. E. 3. 1. 41. 1. R. 2. 1. 23. 2. R. 2. part. 2. u. 49. 13. N. 2. 
n. 33. 17. R 2:8 1%. TH. 4 #. 160. 2, H, 4. #. 09. 4. 1h. 4- 
#* 78. 79. 3. H. 5. part. 1. „ %%% Ort, 2. 40.25. 16H 0. 
u. 41. 2. H.6.n.15. 10. H. 6. u. 35. 15. H. 5. n. 25. and the 
ſtatutes drawn up upon ſome of theſe petitions, viz. 5. E. 3. cap. 9. 
25. E. 3. cap. 4. 28. E. 3. cap. 3. 42. E. 3. cap. 3. But not to 
ravel into this buſineſs too far, I ſhall only give an account of what 


occurs touching this buſineſs in order of time. 


$5017 - 
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1. Ir is certain, that in ancient times the confilinm regis, as well 
out of parliament as in it, exerciſed a very great juriſdiction both in 
cauſes criminal and civil, as appears abundantly in the Placita 


Parliamenti of E. I. 


2. Bur this power and the exerciſe thereof were much abated, 
eſpecially in the time of E. 3. by act of parliament : as —5. E. 3. 
cap. 9. that no man be attached by any accuſation nor forejudged 
of his life or limb, nor his lands tenements goods or chattels ſeized 
into the King's hands, againſt the form of the great charter and the 
law of the land. — 25. E. 3. cap. 4. that none ſhall be taken by peti- 
tion or ſuggeſtion to the king or his council, unleſs it be by indict- 
ment or preſentment or by writ original at the common law, nor ſhall 
be put out of his franchife or freehold unleſs he be duly put to anſwer 
and forejudged of the ſame by due courſe of law.—28. E. 3. cap. 3.— 
By the ſtatute of 42. E. 3. cap. 3. which takes notice of perſons accuſed 
and taken and cauſed to come before the king's council by writ and 
otherwiſe againſt the law, it is aſſented, that no man be put to anſwer 
without preſentment before juſtices or matter of record, or by due pro- 
ceſs and writ original according to the old law of the land. The 
parliament roll is ſomewhat fuller to this purpoſe, viz. rot. parl. 42. 
E. 3. u. 12.— The ſtatute of 4. H. 4. cap. 23. Whereas in pleas real 
and perſonal, after judgment given in the king's courts, the parties 
be made to come under grievous pain, ſometime before the king 

himſelf, ſometime before the king's council, and ſometimes to the 
parliament to anſwer thereof anew, to the great impoveriſhment of 
the parties and in ſubverſion of the common law of the land ; it is or- 
_ dained, that after judgment given in the. king's courts the parties and 
their heirs ſhall be thereof in peace until the judgment be undone- by 
attaint or by error, if there be error, as hath been uſed by the laws 
in the time of the king s progenitors, | 


Tins 5 it be ior all his the ſuggeſtions to the 1 or 8 council 


were > continued, though not in the ſame meaſure as formerly ; for 
ſeveral 
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ſeveral ſtatutes were made to force them to give ſureties to prove their 
ſuggeſtions, and to puniſh them if they failed in proof; as 37. E. 3. 
cap. 16. 8. E. 3. ca 9. 17. R. 2. cap. 6. 15. H. 6. cap. 4. which 

argue the uſe of theſe proceedings before the council were continued, 
though probably not ſo much as formerly. 


3- Bur beſides theſe acts of parliament abridging the power of 
the council, there were other circumſtances and occurrences, that 
did gradually bring it into great diſuſe, though there remain ſome 
ſtraggling footſteps of their proceeding down till near 3. 17. 7 YIe 
—1. The ſubſtitution of the auditores petitionum in parliament, 
which did moſt of their buſineſs touching petitions in parliament.— 
2. And alſo in parliament the lords of the upper houſe of parliament 
took much of their parliamentary buſineſs touching petitions in par- 
liament out of their hands, and aſſumed it to themſelves, and only 
made uſe of the conſilium regis as aſſiſtants.— 3. The many buſineſſes 
of ſtate and public affairs ſo took up the time of the council, that they 
could not attend the diſpatch of private petitions.—q4. The attendance 
grew grievous, and the charge exceſſive, to the very ſuitors them- 
ſelves, as well as the defendants ; for ſometimes they could not have 
a diſpatch after a long attendance, but it may be when all was done 
they were ſent to the ordinary courts, who made it their conſtant 
buſineſs to attend the cauſes that came before them'; and therefore 
people choſe to begin their ſuits rather in the ordinary couits, where 
they might have convenient diſpatch, — 5. When any matter of fact 
was in iſſue before the council, they did not as now try it by exami- 
nation of witneſſes (which is a civil law proceeding, and brought in 
by thoſe chancellors and officers which for the moſt part were clergy- 
men, and better hked the civil law trial than that of the common 
law) but either ſpecial commiſſions iſſued to try the iſſues of fact, 
which were remitted to them with the inquiſitions thereupon found; 
or which was moſt ordinary, and is in many caſes at this day uſed in 
chancery, the record itſelf was delivered either by the chancellor or 

| by 
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by order of council to the king's bench to be tried, and then the 
whole proceeding both of judgment and execution was in the king's 
bench, and the record entered there, of which there are infinite in- 
ſtances in antient records, even in the Placita Parliamenti. Vide 
Ryley, Placita Parliamenti, pag. 41. 55. 65. 74. 117. 15. 16. 26. 34. 
41. 48. 98. 180. 112. And this is one reaſon, why molt of the pro- 
ceedings in theſe Placita Parliamenti are not only entered here, but 
alſo in the king's bench, as that of the earls of Glouceſter and Hereford, 
that of the archbiſhop of York and biſhop of Durham, that of the 
prior of Tinmuth, that of William de Valentia, and many more; for they 
had for the moſt part their trial and final determination in the king's 
bench. And this was a great charge and trouble to ſuitors, and did 
by little and little wear out the exerciſe of juriſdiction by the confe- 
lium regis.— 6. Again, the continual complaints of the commons 
againſt the proceedings before the council in cauſes civil and crimi- 
nal, although they did not always attain their conceſſion, yet brought 
a diſreputation upon the proceedings of the council, as contrary to 
Magna Charta and the known laws. —7. Yea the judges themſelves 
and the ſages of the law, though members of this confilium, yet did 
not much countenance the proceedings 'in cauſes coram confilio, eſpe- 
cially when ſo many acts and petitions in parliament were againſt it, 


AnxD therefore, although ſome antient records in the time of E. 1. 
and before tell us of reverſal of judgments by writs of error coram 
conſilio regis ; yet very few. of them, if any at all, were before the 
confilium regis, but cither in the lords houſe in parliament, or in the 
king's bench, in both which the confilium regis were in nature only of 
aſſiſtants. = | 


PLaciTA Parliamenti E. 1. Ryley 57. The abbot of Weſtminſter 
complains of an erroneous judgment given againſt him in the king's 
bench. The complaint was regi et confilio. The judgment was 
_ reverſed. But it is entered inter placita parliamenti ; and, as I have 
; ſhewn, 


: 
$ 
| 
= 
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ſhewn, conſilium is often intended of the lords houſe aſſiſted with the 


confilium ordinarium. 


IBI p. pag. 62. Peter Maulore complained coram domino rege et ejus 


 confilio ad parliamentum 18. E. 1, concerning an erroneous judgment 


given in the king's bench, which 1 15 in 255 affirmed. Tis 7 was in 
che parliament ut ſupra, | 


Pas. 169. 167. Upon a complaint vegi et conſilio by the biſhop of 


Durham of an erroneous judgment given againſt him by the juſtices 


itinerant in the county of Northumberland, con/fiderotum oft per ipſum 
regem et confilium, quod Judicium revocetur et adnulletur et libertates reſti- 
tuantur. This being in Parliament time ſeems to be by the Hs 


| houſe 1 in parliament. 


IBIDEu 145. 150. A judgment given at Edinburgh coram juſti- 


ciariis et - auditoribus querelarum regni Scotiæ is brought coram rege et 


conſilio, and errors are aſſigned and che judgment reverſed. This 
receives the ſame anſwer. 


IBIDEu 175. An outlawry in felony before juſtices itinerant 
againſt Robert Stuteville is by writ of certiorari removed coram nobis 


_ ubicunque ut inde faciamus quod ae conſilio noftro duxerimus ordinaudum. 


Errors are aſſigned ; et per ipſum dominum regem et confilium ſuum con- 
cordatum eſt, quod exigenda prefata revocetur et omnino adnulletur. 
Pag. 183. It ſeems this was in the king's bench; for coram nobis 
ubicunque, Sc. is the proper ſtile of that court, though the entry of 
the Fate and 8 be coram rege et conſilio. 


erb EN 192. 199. a judgment given in Ireland, before the chief 
juſtice there, in the preſence of divers of the council, between Wil- 


liam Veſey and John Fitz-Thomas, was brought into the parliament 
of England 23. E. 1. and thence continued uſque . parliamei- 


tum, 
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tum, and thence unto another parliament. Ad idem parliamentum vene- 
runt partes in propriis perſonis coram ipſo domino rege et ejus confilio ; and 
upon errors aſſigned, confideratum eft per ipſum regem et confilium ſuum, 


guod prediftus proceſſus totaliter adnulletur. This appears to be a pro- 
ceeding in parliament; for the ſtile i is Placita et memoranda coram domino 


rege ad parliamentum ; the continuances are ad parliamentum ; and 
though the judgment be entered per regem et conſilium, yet that muſt 
be intended in the lords houſe in parliament, to which the word con- 
filium is often applied, as appears 1n this record and thoſe before 


mentioned Crap. II. 


INDEED in Hil. 3. E. 1. rot. 8. dorſ. judgment in aſſiſe by Henry 
de Novo Burgo againſt William le Moyn was removed into the king's 
bench, and there judgment reverſed ; and a complaint thereof to the 
king, that the reverſal was erroneous : thereupon a ſcire facias to the 
parties, quòd fint coram domino rege ubicunque, &c. ad faciendum et reci- 
piendum ; where videtur domino regi et ejus conſilio, that the reverſal was 
erroneous, and judgment given for the plaintiff in the aſſiſe. The 
reverſal in the king's bench reverſed in the ſame court p?r regem et 


conſilium. 


Bur whether any of theſe judgments in antient times were by the 
conſilium regis or not; yet certain it is, that in after-ages the conſtant 
opinion and practice was to diſallow any reverſals of judgments by 
the council, which appears by the notable caſe of 39. E. 3. 14. In 
an aſſiſe the defendant pleaded in bar entitling himſelf as fon and 

heir of F. S. who died ſeiſed: the plaintiff claiming as daughter 
pleaded the defendant was a baſtard : the biſhop certifies, that the 
defendant is a baſtard becauſe begotten upon the wife of J. S. by G. 
during her elopement in adultery, and ſo a baſtard : the tenant fearing 
judgment might be given againſt him complained i in parliament, 
that the biſhop certified contrary to the common law of England. 
And thereupon a writ iſſued under the great ſeal to the juſtices of 
oy to {urceaſe proceedings. Yet they took the aff; ſe in right of 


CG damages, 
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damages, and adjourned the parties into the common bench. Then 
there iſſued a writ to the common bench to remove the record into the 
council before the biſhops of Bath and Ely, to try, whether the ſpe- 
cial matter were ſufficient to baſtardize the iſſue, and they judged it a 
good certificate upon the matter. Et puis pur ceo que les juſtices d aſſiſe 
prifterent Paſſiſe en droit de damages encontre le brief qui vient, le chaun- 
cellor reverſe le judgement devant le councell, ou il fut adjudge en meme le 
cours come Peveſque uſt certify et mander arreremain le record en banck. 
Et la, pur ceo que Peveſque uſt certify, que le tenant fuit pleinement baſtard, 

ſuit agard, que le plaintiff recoveroit ſa ſeifin et ſes damages. Mes les juſ- 
tices ne priſterent nul regard al reverſer devant le councell, pur ceo que ce ne 
fuit place ou jugement purroit eftire reverſe. | And therefore although 
50. E. 3. B. R. rot. 46. divers of the judges of the common bench 
et alii proceres et magnates de conſilio were preſent at the examination of 
infancy in a writ of error upon a fine; yet the judgment was given 
by the court of king's bench according to their ordinary and ſettled 
juriſdiction. l 1 


I navs given the caſe of 39. E. 3. at large, becauſe it fully 
ſettles the excluſion of any juriſdiction in the council as ſuch to 
reverſe judgments, and ſhews other points of learning, which will be 
of uſe in this argument hereafter. 


Bur now by what hath been ſaid it appears, that the power of the 
corfilium regis was much abridged and abated. Vet it did not wholly 
ceaſe, but was exerciſed in many caſes not committed to them by 
acts or authority of parliament. „„ | 


IT is true, their power in civil cauſes was but rarely exerciſed. 
But yet exerciſed it was under another title; namely by the chancery ; 
and therefore we may obſerve, that in theſe frequent complaints againſt 
the encroachments upon the common law, the council and the chan- 
cery are commonly joined. | 


As 
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As to their exerciſe of power in criminal cauſes it appears, that it 
was not altogether diſuſed after the ſtatutes above mentioned, though 
more rarely practiſed than formerly. And this appears, 


1. By the frequent proceſſes by ſubpœna and privy ſeal and ſome- 
times ſerjeants at arms iſſued to appear coram rege et confilio. Vide 
Regifter 124. 191. Clauſ. 20. E. 3. pars 1. m. 91. dorſ. pars 2. m. 11. 

dorſ. Clauſ. 2 1. E. 3. part. 2. m. 21. & 39. dorſ. 18. E. 3. part. 1. 
n. 22. dorſ. Clauſ. 20. E. 3. part. 1. m. 13. 


8 By che frequent complaints in parliament againſt their proceed- 
ings, whereof before. 


3. By inſtances of N and proceedings before them in crimi- 
nal cauſes, ſome whereof are mentioned by my lord Coke in his 
juriſdiction of courts touching the ſtar chamber, page 61. to which 
may be added many more. Clauſ. 31. E. 3. m. 8. for the earl of 
Ormond ; clauſ. 29. E. 3. n. 17. between the chancellor and mayor 
of Oxon ; clauſ. 24. E. 3. pars 1. m. 11. dorſ. againſt the mayor of 
Newcaſtle for forgery ; 43. AJ. 34. & 30; 


Ax thus the caſe ſtood with the confilium regis, till it received a 
new model and an acceſs of juriſdiction by the ſtatute of 3. H. 7. 


cap. I. 


Bur now by the ſtatute of 1 7. Car. 1. cap. 10. as well the court 
of ſtar chamber, as all juriſdiction of like nature and form, is taken 
away and aboliſhed. Yet I have been the longer in this diſquiſition 
touching the confilium regis; becauſe it gives ſome light to antient 
records and proceedings, and is of uſe to be known in order to the 
better proſecution of what hereafter follows. 


G 2 CHAP: 
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A . Vi. 


CONCERNING THE CONSILIUM REGIS, As 1T STOOD IN RELA- 

TION TO OR CONJUNCTION WITH THE COURT OF CHANCERY. 

CCORDING to the method premiſed, I come now to conſider 

of the confilium regis as it ſtood in relation to or conjunction 

with the other great courts or the king's principal officers of ſtate. 

And therein I begin with the court of chancery ; and I ſhall conſider 

it in relation to the court of parliament in the laſt place, becauſe 
__ 1 ſhall conſider of 3:20am proceedings. 


Taz court of chancery-ib is a very cient and antient court. No time 
can be aſſigned for its beginning ; though as to ſeveral occaſions of 
ſome points of its juriſdiction, we may trace their WS or give 


probable gueſſes at it. 


Tas chancellor having the cuſtody of the great ſeal, the confilium 
regis borrowed their proceſs for the moſt part from it; though ſome- 
times they iſſued proceſs under the privy ſeal, which was in the cuſ- 

tody of the clerk of the privy ſeal, and ſometimes under the ſeal 
of the exchequer when the matter concerned the revenue. 


Tas proceſs under the great ſeal was by ſubpzna, and ſometimes by 
habeas corpus coram confilio or coram confilio in cancellarid ; and theſe 
proceſſes were returnable for the moſt part in the chancery, yea, in 

caſes where the cauſe was depending ſingly coram confilio. Clauſ. 
20. E. z. fars 1. in. 2 1. dorſ. pars 2. m. 11. dorſ. . 


Acain in ſome caſes, where yet the chancellor was the ordinary 


judge, yet * of che confilium regis were co· aſſeſſors, and gave their 
advice, 


Tü KK 


| advice, eſpecially the judges, according to which advice the 
chancellor gave JOSH as ſhall be ſhewn more Mo in 
this le. al | 


Axp hence it came to paſs, that the proceedings in many caſes in 
chancery were ſtiled coram conſilio domini regis in cancellarid, and ſome- 
times generally coram confilio. | 


43. Ass. 35. a complaint of a proceſs DE RECTO al chauncellor ot: 
councell nofire feigneur le roy: yet the ſuit was in changer. 


18. Ka. 18. Clifford's caſe. Proceſs returnable in chancery to 
reſeize lands for the king, par aviſe le councell le roy, court agard, que 
les tenements ſoient ſeiſe en maines le roy. 


43. Ass. 15. in the caſe of the Duchy of Cornwall, upon an in- 
quiſition found intitling the king to a wardſhip, par agard de tout le 
councell le gard fuit ſeiſe en maines le roy: yet the pleading was in 
chancery upon an inquiſition there returned. Regiſter fol. 267. a. 
Idiota examinando 'coram confilio : yet it is done in chancery afidente 


_— 


AnD infinite records might be added to ſhew, that many pleas in 
chancery are ſtiled coram confilio in cancellarid and coram confilio, who 
are ſometimes named ; ſometimes the treaſurer, juſtices of both 
| benches, barons of the exchequer; ſometimes only the juſtices ; 
ſometimes per totum conſilium. Take theſe inſtead of many more. 
Clauſ. 29. E. 3. n. 2. & 4. Clauſ, 26. E. 3. m. 20. dorſ. Clauſ. 20. 
E. 3. part. 2. M. 11. dorf. Clauſ. 19. E. 3. part. 1. m. 8. dorſ. Clauſe 
30. E. 3. m. 2. dorſ. Clauſ. 43. E. z. n. 7. Clauf. 26. E. 3. n. 20. 
dorſ. For all which, and many more that might be cited, the ſuit 
was in chancery, and yet ſtiled coram conſilio; becauſe divers of the 
conſfilium ordinarium were there preſent, and gave their advice, yea 
| and 
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and ſometimes the judgment given as well by the conſilium regis as by 


the- chancellor, though that form of entry was afterwards altered „ 23 
ſhall be ſhewed. | 


Axp henke it is, that in many petitions in parliament mentioned 

in the former Chapter, and in the ſtat. of 31. H. 6. cop. 2. and ſome 
others, the chancery and council are uſed promiſcuouſly to capes 
the ſame thing ; for u it was but conſilium regis in cancellarid. 


hour to deſcend to particulars. —The ti of the court of 
chancery is of two kinds. I. The equitable or Engliſh juriſdiction, 
II. The legal or Latin juriſdiction. 


I. Tovemixs the equitable juriſdiction, though in ancient time 

no ſuch thing was known ; yet it hath now ſo long obtained, and is 
ſo fitted to the diſpoſal of lands and goods, that it muſt not be ſhaken, 
though in many things fit to be bounded and reformed. 


Two things might poſſibly give its original, or at leaſt much 
contribute to its enlargement.—1. The uſual committing of parti- 
cular petitions in parliament not there determined unto the determi- 
nation of the chancellor, which was as frequent as to the council; 
and when ſuch a foundation was laid for a juriſdiction, it is not 
difficult for it to acquire more.— 2. By the invention of uſes, which 
were frequent and neceſſary, eſpecially in the times of the diſſention 
touching the crown. 


Ix theſe proceedings the chancellor took himſelf to be the only 
diſpenſer of the king's conſcience; and poſſibly the council were not 
called either as aſſiſtants or judges. Yet vid. 27. H. 8. 14. the ſe- 
| cretary ſat with the chancellor. Poſſibly it was by way of advice, as 
ſometimes the judges are called to the chancellor's affiſtance, 5 


II. 
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II. TovcninG the legal or Latin fide, the proceeding is of ſeveral 
kinds. „ | | 


1. ThE proceed againſt officers of the court of chancery by bill 
or for them by writ of privilege until the parties deſcend to iſſue; and 
then it is ſent into the king's bench to be tried, and there alſo judg- 
ment is given without remanding it to the chancery. 


2. THEY proceed alſo in ſcire facias upon recognizances taken 
in that court; and if the parties be at iſſue, it is ſent as above into 
the king's bench to be tried, and there judgment is given. 


Ix neither of theſe caſes the confilium regis is concerned ; but the 
chancellor proceeds as an ordinary judge ; yea and in ſome reſpect in 
ſubordination to the king's bench ; for if judgment be given in theſe 

caſes in the chancery (as it muſt where it is by default or confeſſion) 
a writ of error lies thereupon in the king's bench. 14. Eliz. Dy. 315. 
And ſo in a proceſs upon a ſtatute merchant certified into chancery, 
17. Afſ. 20. though ſome books ſeem to admit it an election to bring 
error in parliament. 37. H. 6. 13. 11. E. 4. 8. 


Tax proceed in ſome caſes by virtue of acts of parliament giving 
the chancellor power to hear and determine the ſame ; ſometimes 
alone ; ſometimes others of the council joined with him, as in the 


| caſe of differences ariſing in the ſtaple, fatutum flapule 27. E. 3. 


cap. 24. ſometimes with the advice of one of the judges, as in caſes 
of robbery at ſea by the ſtat. of 31. H. 6. c. 5. Vid. 2. R. 3. 2. 


3. ThE proceeded anciently in moſt caſes of moment, that con- 
cerned more immediately the king's intereſt; as for inſtance, the 
determination of the king's right to wards (before the erection of 
the court of wards) and partitions thereupon made, or dower claimed 


of 
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of the ward's lands in the chancery, petitions of right, monflrans of 
right, traverſes of right, rege inconſulto, and aid-pryers of the king; 
in which caſes they pleaded in chancery and ſhewed their titles, and 
in ſome caſes procedendo granted, in ſome caſes finally there deter- 
mined ; and if iſſue were joined therein, then the record ſent into the 
| king's bench and there tried, and finally determined. Vid. 38. E. z. 
14. So in ſcire facias to repeal letters patent. 


 AxD in theſe caſes the titling or ſtile of the record in chancery 
Vas ſometimes placita in cancellarid, ſometimes placita coram rege in 
cancellarid, ſometimes coram 1 confilio in . Clauſ. 24. E. z. 


M. 11. dor ſ. 


Axp anciently divers of the conſilium regis ordinari ium, but eſpe- 
cially the judges and barons of the exchequer, were co- aſſeſſors with 


the chancellor. 


Ax ſometimes the entry of the judgment i in the chancery in theſe 
caſes is as given by the chancellor and council as by one joint judicature. | 
As clauf. 19. E. 3. part. 2. m. 11. dorſo, in the caſe of Clifford, which 
is the ſame caſe reported 19. Af. placito ultimo. Et ſuper hoc habitd per 
cancellarium theſaurarium juſticiarios et Millielmo de Shareſhul capital: 
barono de ſcaccario deliberatione, &c. de communi aſſenſu eorundem cai- 
cellarii theſaurarii juſticiariorum baronis et aliorum de confilio dicti domini 
regis confideratum eft, &c. Clauſ. 26. E. 3. m. 27. dorſ. in the caſe of 
Clee, the parties venerunt in cancellarid coram confilio domini regis, præ- 
ſ-ntibus Simone archiepiſcopo Cantuariæ cancellario, Willielmo Ciceſtrenſi 


epiſcopo, IVillielmo Shareſhul capitali juſticiario, et aliis de conſilio dicti 
domini regis, &c. Et habitd ſuper hoc per dictum confilium deliberatioze 
diligenti, Sc. videtur eidem conſilio, quod hec curia nou habet cognoſcere, 
Sc. Jdeo confideratum eft, quod eat fine die. So that it ſeems a com- 


mon judgment given by all, and not barely by the chancellor autho- 
. 
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ritatively. 1 he like we may find clauſe 19. E. 3. fart. 1. m. 17. dor 1 


Clauſe. 28. E. „ 2. . . 33. Z. 3- mM. 2. dor ſo, and in di 
verſe other records. | 


Bor it is true in ſome records, though the judgment be given 
de aviſamento et aſſenſu conſilii, it is authoritatively given by the 
chancellor or court of chancery. And although at this day in caſes 
of this nature he doth and indeed ought to call the judges to his 
aſſiſtance, and to give judgment according to the advice of the 
greater part; yet the form of the entry or authoritative part of the 
judgment is by the chancellor or court of chancery. Yid. Nov. En- 
trys 404. & 483. Et ſuper hoc habitd maturd et diligente deliberatione, 
de adviſamento juſticiariorum de utroque banco et aliorum peritorum de con- 
 filio domini regis in eddem curid cancellariæ exiſtentium, conſideratum et 
decretum eft per Willelmum archiepiſcopum Cantuarie cancellarium Angliæ 
et curiam cancellariæ prædictam, quod manus domini regis amoveantur. 
19. H. 7. So that though the judges gave advice, yet the authori- 
tative judgment was given by the chancellor and court of chancery. 


IT is true, that in ancient time, judgment given in chancery, in 
caſes of this nature, as well as in thoſe others abovementioned, were 
reverſible in the court of king's bench. At leaſt the party had 
election to bring his writ of error there or in parliament. Vid. 
39. A. 18. 42. Aſſ. 22. upon a partition made in chancery. But 
I do know, that in caſe of a judgment given in the chancery 
upon a rege inconſulto upon an aid-pryer, in the caſe of Squibb 
for a teller's office in the exchequer, the then lord keeper would not 
grant a writ of error in the king's bench, but only in the parliament. 
And the only reaſon that can maintain this deciſion, and give a dif- 
ference between this and a judgment in a ſcire facias or ſuit by pri- 
vilege, muſt be this; becauſe this is one of the caſes, which is 
before the keeper or chancellor and the confilinm regis, whereunto 
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the judges are or ſhould be called, and give at leaſt their advice : 
and ſo it is one of thoſe caſes abovementioned, which are of a higher 
nature than ordinary caſes : and it is no reaſon, the judges, who are 
preſumed at leaſt to give advice in theſe cafes, ſhould be the judges 
of the errors of that judgment, wherein, by the conſtitution of the 
courts themſelves, they are to be public aſſiſtants and adviſers. 
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Axp thus much ſhall ſuffice to ſhew, how the confilium regis 
mingled with the chancery, and derived even the very name of con- 
flium regis to it, though with the addition for the moſt pay of confi- 
Gum rages in cancellarid. 
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CONCERNING THE CONSILIUM REGIS, As 1T STOOD IN RELATION 
'TO AND CONJUNCTION WITH THE KING'S BENCH. 


Tu. H E conſilium regis in ancient times did ſo often ſit in the 
court of king's bench, and were ſo often mingled in and with 
that court and the tranſactions thereof, that the ſtile of that court 
many times was placita coram confilio regis, and ſometimes coram rege et 
conſilio. For inſtance, T. 37. H. 3. M. 1. E. 1. & H. 1. E. 1. placita 
coram rege et confilio, placita coram confilio, placita coram rege et regind 
et conſilio; H. 1. E. 1. rot. 1. placita coram rege et conſilio; P. 1. E. 1. 
in ſcheduld coram conſilio; and the continuances coram rege vel ejus con- 
 filio, in an appeal of robbery. H. 2. E. 1. rot. 17. Heref. in an aſſiſe 
between Penbrigg and Mortimer the entry is, poſtea coram M. de Lit- 
teſburg magiſtro Ricardo de Stanes et Nicholao de Stapleton juſticiariis ad 
placita domini regis terminanda afſignatis, Waltero de Milto tunc can- 
cellario, Roberto de Burnell, et aliis de confilio domini regis. Note the 
- judges named in the firſt place. H. 3. E. 1. rot. 8. in an aſſiſe by 
Montford the record removed coram domino rege (which appears to 
be the king's bench), et videtur domino regi et ejus confilio, quod minus 
rite proceſſerant ad captionem aſſiſæ, and the judgment for the defendant 
by the juſtices of aſſiſe there reverſed and judgment for the plaintiff. 
P. 4. E. 1. the ſtile of the court is placita coram domino rege; and yet, 
ibidem rot. 28. Heref. in the caſe between Bohun and William de 
Valentia touching the profits of the court of Penbeach, the proceeding 
is coram confilio domini regis —Vid. M. 9. & 10. E. 1. coram rege rot. 24. 
a judgment given juſtices itinerant in dower. The reverſal is in the 
king's bench. Yet the entry of the judgment is, viſum eff domino 
regi et ejus confilio manifefte eſt erratum. 
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AxpD when after about 10. E. 1. the ſtile of the king's bench ran 
generally placita coram domino rege and not coram confilio ; yet there 
were ordinarily fome caſes, wherein there was a communication 
between the confilium regis and the king's bench.—1. By way of 
advice and direftion*. When difficult caſes occurred in the king's 
bench, they oftentimes reſorted to the council for their advice, as 


19. E. judgment 174. touching the judgment for loſs of the hand in 
_ caſe of ſinking in prelence of the court. And ſo 39. Af. 19. touch- 


ing ſetting a fine in diverſe other inſtances.—2.. In caſes of iſſues 
joined before the conſilium ordinarium either in chancery or out of 
chancery, the record was commonly ſent, ſometimes by writ, ſome- 
times by delivery by the chancellor propriis manibus, into the king's 
bench. And then the whole record is entered in the king's bench, 
and judgment moſt commonly there given.— 3. In caſes of great 
moment and example many times the confilium regis ſat with the 
judges of the king's bench and gave their advice. M. 33. 34. E. 1. 
rot. 50. when the king of Scots did his homage to the king of Eng- 
land. H. 32. E. 1. rot. 19. coram rege inter regem et priorem Wigor- 
ie judgment given for the king, coram toto confilio, tam theſaurario 
el baronibus de ſcaccario, quam cancellario et clericis cancellariæ, et etiam 


jufticiarits de utroque banco. The like P. 35. E. 1. rot. 45. Northamp- 


ton. coram toto conſilio. T. 24. E. 3. rot. 32. Otto de Holland ductus 
ad barram fro eſcapio comitis de Ew conflabularii Franciæ coram domino 
rege, affidentibus cancellario, theſaurario, comitibus Arundel et Hunt. 


Bartho. de Burgherſh, Nicholao de Northburgh clerico de privato fivillo, 


juſtiviariis de banco, where Otto was committed to the marſhall. 


Bur though he confilium 8 fat with thei yet the 
actual 1 was in the court, and the e of the council 


F. 43. E. 3. ret. 72. a forged ane taken off the file per adviſamentum fotins confllit 
lomini res is, tam. magnatum quam alicrum. It ſeems i it was the lords houſe in parlia- 
ment. | | 


with 
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with them was either for the greater ſolemnity or at moſt but by way 
of advice, and the court in after-times grew more curious therefore 
in their entries, that the authoritative judgment might appear to be 
in the court and not in the aſſeſſors (as was likewiſe done by the 
chancellor, as is before ſhewn). | | 


Ap therefore P. 50. E. 3. rot. 46. Devon. in a writ of error by 
John Pomroy and his wife to reverſe a fine for the non- age of the 
wife the record runs, gud inſpectd coram jufticiariis et juſticiariis de banco 
et aliis proceribus et magnatibus de conſilio domini regis ex hdc cauſd ibi- 
dem exiſtentibus, et diligenter examinatd, videtur eis, quod dicta Fohanna 
modò non eft infra ætatem, nec ad dictam quindenam Paſche preteritam 
fuit infra ætatem, per quod ipſa ad ſeftam prædictam in formd prædictd 
faciendam non eft admittenda : ideo Fohannes Cary eat fine die. It ſhould 
ſeem this examination was in parliament ; for it appears the record 
was ſent into the king's bench by writ dated 10 May 50. E. 3. And 
yet it is obſervable, that the juſtices of the king's bench are named 
even before the proceres and magnates ; becauſe in truth it was moſt 
properly within their juriſdiction. The like method is H. 2. E. 1. rot. 

17. Heref. | 


| 
| 
| 
| 
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AND it is obſervable, that moſt of the great caſes, which are 
recorded inter placita parliamenti E. 1. which were in their nature 
cognizable by the king's bench, are likewiſe entered inter placita coram 
rege, as if tranſacted and judged in that Oy be rea where 1855 
were criminal cauſes. For W 
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Tux great caſe of che prior of Tinmuth, which was in the nature | | 
of a quo warranto, is entered inter placita parliamenti E. 1. But it is | | 
alſo entered and the judgment given as in the king's bench, H. 20. 
E. 1. rot. 59. Northumbr. Placita Parliament. Ryley 25. 


Tur 
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Tu caſe touching the liberty of the county of Pembroke, M. bs 
24. E. 1. 


Tux SINN Wi againſt the archbiſhop of York for excommuni- 
cating the biſhop of Durham, H. 21. E. 1. entered inter Placita 
Parliament. wk I 3 55 


Tun great caſe beben the earls of Glouceſter and Hereford, 
Hill. 20. E. 1. & M. 19. 20. E. 1. yet entered 7b. parl. Ryley 74. 


Tux caſe of Nicholas Segrave in lib, parl. Ryley 266. is entered in 
che king's bench P. 33. E. 1. rot. 22. Northampt. 


Many more of this nature appear; and the reaſons thereof were 
theſe.— 1. Sometimes the records themſelves were delivered out by 
the king's command to the juſtices of the king's bench, an inſtance - 
whereof is in the parl. of 20. E. 1. Ryley 102.—Again, 2. in all or 
moſt caſes, where an iſſue was joined upon a complaint to the conſilium 
regis either in parliament or out of parliament, the iſſue was tried 
by commiſſion and returned to the council, but moſt commonly by 
the court of king's bench either at bar or by %% prius, and then it 
was neceſſary the record ſhould be entered there.— 3. I have ſome- 
times thought, that it was for the better and more authentic. pro- 
ceeding ; for the court of king's bench having a fixed juriſdiction 
in moſt of the caſes thus entered before them, eſpecially in criminal, 
and they being always preſent with the reſt of the con/ilium regis, where 

theſe matters were handled and judged, it was in effect the judgment 
of the king's bench itſelf in theſe ancient times; which was no ſmall 
| ſecurity and advantage to the proceedings, the record thereof being 
made and entered in the court of king's bench, who had unqueſtion- 
able juriſdiction in the caſe, which poſſibly might not be 10 clear as 
ro the bare authority of me confilium regis. | 
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CONCERNING THE RELATION AND CONJUNCTION OF THE 
CONSILIUM REGIS ro Tas courT OF EXCHEQUER, COM- 
MON PLEAS, AND PRIVY SEAL. | 


S to the court of exchequer, there were and are great officers 
- belonging to it, who were alſo moſt commonly members of the 
confilium ordinarium, namely, the treaſurer the chancellor and under 


treaſurer of the exchequer, the barons and the chamberlains of the 
exchequer, and had a ſpecial ſeal, namely Agillum ſcaccarii, in the 


e of the chancellor of the exchequer. 


AND upon theſe accounts, and becauſe the buſineſs of the king's N 
revenue was a large buſineſs, thoſe great officers did ſometimes call 


other of the confilium ordinarium unto their aſſiſtance touching matters 
of the revenue. And oftentimes petitions to the council either in or 


out of parliament concerning the king's revenue were referred to 


them. 


Axp upon theſe accounts many times perſons were called by writ 
under the exchequer ſeal to appear coram theſaurario et confilio upon 
ſuggeſtions, which writs were general certis de cauſis. 


AnD this appears by the complaints in parliament made againſt 


theſe proceedings in the exchequer by ſuggeſtion and proceſs certis de 
cauſis. Rot. parl. 47. E. . 34- 3. 2 part. 2. u. 46. 


4 yet it fs they {till held the ſame courſe of proceeding, as 
appears by the caſe of Cheſterfield 39. E. 3. and the caſe of Ford 


under 
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under the title of the ſtar chamber. V. 33. E. 1. Ryley 372. Adeat the- 
ſaurarium, qui convocatis fibi juſticiariis et conſilio ipfius domini regis fibi 
celerem faciat juſtitiam. And poſſibly the caſe of 43. Af. 0 might be a 
proceeding i in the exchequer coram conf lo. 


| Taz place of the convening of the council was in the exchequer 
chamber, where they heard cauſes criminal as well as civil by bill in 
Engliſh or 8 if chey concerned tlie revenue. 


TRE criminal juriſdiction is taken away to all intents by 17. Cor. 1. 
cap. But their power in civil ſuits concerning the revenue or the 
king's fee farm debtor or accomptant continues, and ſo hath long 
done. Vide ſtatute 33. H. 8. cap. And the ordinary judges 
therein are the treaſurer chancellor and barons of the exchequer, 
to whom the reſt of the council were in nature of aſſiſtants when 
called, as they. were to the chancellor in caſes there. 5 


. 
« 
—— — 
ax > 
. * * 


Tovenixs the common pleas, I do not at all find them as ſitting” 
in that court called conſilium regis, though they were members of the 
confilium ordinarium. For they were not concerned but only in civil 
ſuits, and that for the moſt part between party and party. Only in 
caſes of aid-pryer of the king the parties were ſent ad ſequendum do- 
minum regem or ejus confilium in cancellarid. And many times they 
adviſed with the confilium ordinarium in caſes of difficulty depending 
before them. And ſome inſtances may be given in great and eminent 
caſes depending before them, that ſome of the Tos hn wh fat by them 
in 188 of advice but not of juriſdiction. 


— 
- 


22 —— 


Tovcnixs the keeper of the privy ſeal, which was antiently cle- 
ricus de priveto figillo, he was a member of the confilium ordinarium, and 
| | . ſo 
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ſo continues, though with a higher title and precedence; and 
having the cuſtody of the privy ſeal, which the council made often 


uſe of as well in proceſs as otherwiſe, by the advantage thereof and 


by colour of ſome references made often to him by the council, and 
in conjunction with the maſter of requeſt, he gained of late a kind of 
court of equity, and iſſued proceſs of privy ſeal to parties upon 
petitions, or bills now formally preferred, though antien tly only referred 
to him by the confilium regis or by the king. This court he held for 
a while, but being under a diſcountenance it hath now for many 
years lain afleep. This court de facto was no other but a branch of 
the council, wherein the lord privy ſeal being ady anced to a higher 
{tile than formeely preſided. | 
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. IX. 


CONCERNING THE HABITUDE AND RELATION OF THR 
CONSILIUM REGIS To THE LORDS HOUSE IN PARLLAMENT, 
AND THEIR CONJUNCTION THEREWITH. 


HAVE hitherto conſidered the confi lium regis 3 hat it 

was, of what perſons and officers it ordinarily conſiſted, how it 
oo 5 in its own ſimple conftitution, and what its power and bufineſs 
and juriſdiction was. And I alſo have conſidered it in its relation 
unto and conjunction with other ordinary courts of juſtice. 


AxD now I draw nearer to what was my principal defign, namely, 
the conſideration of the lords houſe in parliament, and as neceſſarily 
previous thereunto the conſideration of the confilium regis ordinarium 
in relation to and conjunction with that houſe. 


AnD to ſay the truth, although much of the antient power, juriſ- 
diction, and conſiſtency of the confilium regis, 1s altered by proceſs of 
time and ſeveral acts of parliament, as is above mentioned CHAP. 
V. yet, in the great court of parliament, at leaft the figure and 
model of the confilium regis and the perſons whereof it conſiſted is 
to this day preſerved in the lords houſe in parliament. For thither are 
ſummoned the great officers, whether they are peers or not ; as the 
chancellor, treaſurer, privy ſea], ſecretaries of ſtate, judges, barons 
of the exchequer, maſters of chancery, king's ſerjeant and attorney, 
the treaſurer of the houſehold, ſteward and chamberlain of the houſe- 
hold, and moſt if not all the king's privy council. And although 
they are ſummoned by writ, and fit in the lords houſe ; yet their diſ- 
tinction from the lords ſpiritual and temporal appears, I. In the 
manner of their ſummons, thoſe having this clauſe in their writ, 

ad 
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ad tractandum nobi ſcum et cum ceteris. prelatis proceribus et magaatibus ; 


and thoſe of the council, ad tractandum noviſcum et cum ceteris de confilio 
noſtro, as before is ſhewn. 2. In the ſeats of their fitting ; the peers 


and biſhops ſitting on benches, thoſe of the conſilium if not peers. 


fitting on the woolpacks in the middle of the houſe. 3. In the extent 
of their ſuffrages ; thoſe that are peers or lords of parliament having 
voices 1n the legiſlative power, but thoſe of the con/ilium or dinarium 
| having no voices therein. 


Axp yet we are not without an inſtance of their proteſtation 


_ entered againſt bills that were highly derogatory to the common 
law, and againſt the judgment and opinion of the chancellor and 
judges. Kot. parl. 15. E. 3. 1. 42. 


Bur as to their ſuffrages in point of judicature in the lords houſe, 

it ſhould ſeem by the many inſtances inter placita parliamenti tempore 
E. 1. ſome whereof are before mentioned, they had their voices and 
ſuffrages therein. But about the time of E. 3. they began to be bur 
in nature of aſſiſtants or adviſers, and the authoritative and judiciary 


power reſted m the lords houſe, which what it_was we Dial here> 


after ſee. 


Yer in matters of law their opinion (of the judges eſpecially) 
when they became but in nature of aſſiſtants, was in matters of law 


and judicial proceedings of ſo great weight and authority, that the 


advice by them given was the rule of the judgment of the lords houſe, 
from which they very rarely if at all departed. This appears by infi- 
nite inſtances. See for that purpoſe the ſtatute of 14. E. 3. cap. 5. 


in the conſtitution of the commiſſion for remedy of delays of juſtice ; 


rot. parl. 14. E. 3. n. 30. on Stanton's caſe, where the judgment, not 


only of the lords houſe, but of both houſes of parliament, was guided 


by the judgment of the chancellor, treaſurer, the major voice of the 


juſtices and barons of the exchequer, et autres de counce!l de roy en le 
1 3 9 
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dit parle nent. The like rot. parl. 9. H. 5. u. 12. concerning a prohi- 
bition in the cafe of Cooke, parſon of Somerſham : the judges and 
barons gave their opinions in parliament, that no prohibition lay; 
whereupon the cuſtos Angliæ and lords awarded ſelonc Padviſe de les 
juftices et barons, que nul prohibition giſoit ſur le matter. And infinite 
inſtances of this kind might be found in antient records. 


VA and in later times alſo. x. H. 7. 19. In caſe of a writ of 
error in parliament, the lords per conſilium juſticiariorun proceed ad 


errorem corrigendum. And therefore in the caſe of the earl of Oxon 
and Lyndſey touching the office of great chamberlain, now reported 
by juſtice Jones pag. 130. the lords gave their judgment conformable 
to the reſolution of the greater number of the judges. And in the 
beginning of the parliament 1640, in the caſe for the barony of Gray 
de Ruthen between Langreiſh and the earl of Kent, where the queſ- 
tion was, whether the rule of poſz/fio fratris de feodo fimplici facit ſoro- 
rem heredem extended to a barony by writ, it was reſolved by the 
opinion of the judges delivered in the lords houſe, that it did not. 


Though theſe were caſes only of advice and concerning matters of 
honour ; yet the lords gave their Judgment e e to the opinion | 


of the Jae, : 


NOW i it is to be noted, that, although the coꝝſilium regis ſat in par- 


liament, yet we muſt remember, chat they were {till under! A 5 


cnpacity, VIZ. 


Ox, as they were confilium regis ordinarium. In which reſpect, 


as they had petitions depending before them before the par- 


liament ; ſo they had in the time of parliament other petitions delivered 
to them or to the king, and delivered over or referred to them, 
which did not concern the parliament at all. And upon theſe they 
proceeded to give anſwers according to the' nature of them as at other 


times out of parliament, and they were received as formerly by the 
clerk of the council. Touching theſe, and what they might or 


might not do in them, is at large declared ſupra Cray. IV. 


'Tauxty 
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Tazy had another capacity or conſideration, as being part of the 
king's great council in parliament, or at leaſt as great and neceſſary 
aſſiſtants thereunto. And though till about the middle of R. 2. all 
petitions, as well in parliament as out of parliament, were directed 
either to the king or the king and his council or to the king's council ; 
yet the parliamentary petitions had a diſtinction from thoſe that ordi- 


: narily concerned the council as ſuch. 1. Moſt of the parliamentary 
petitions had ſomething in the ſtile or body or prayer of the petition, 


which made it appear, that they were ſuch ; as for inſtance, au roy et 
a ſon councell en parlement ; or it prays that a record may be brought 


into the parliament, or that relief may be given par roy et ſon tres ſuge 


councell en parlement. 2. The petitions in parliament had always a 


time prefixed for their delivery, viz. four or fix days in the beginning 
of the parliament. 3. For the moſt part theſe parliamentary petitions 
were delivered to certain examiners appointed by the king the firſt 


day of the parliament, as ſhall be ſhewn more art large in the next 
Chapter. But thoſe that were not parliamentary petitions were re- 
ceived of courſe by the clerk of the council. Sed de his plus infrd. 


CHAP. 


| 
| 
| 
| 
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TAP AX 


CONCERNING THE, VARIOUS NATURES OF PETITIONS, AND HOW 
5 © ENTERED. | 1 


* E parliamentary petitions were of two kinds. I. Such as 

came up from the houſe of commons, as being aſſented unto 
by them and ſent to the lords. II. Such as were petitions of private 
er | | 


I. Tovenixe the former of theſe I ſhall ſay ſomewhat, but not 
much, becauſe it 1s not the thing I principally intend. Of latter 
times, eſpecially towards the latter end of H. 6. and ſo downwards, 
acts of parliament were drawn up in their full form, and ſo ſent to 
the other houſe or to the king, ſometimes in this form (when it 
came from the commons), Item quædam petitio liberata fuit, &c. formam- 
actils in ſe continens, viz. and this avoided many great uncertainties and 
inconveniencies, which the courſe anciently uſed had occaſioned. 


Bur in the elder times down ſo low as H. 6. the petitions of the 
commons did not contain the formality of acts; but after the con- 
cluſion of the parliament the judges principally were employed, out 
of the petition and the king's anſwer, to draw out a formal act, 
which was ſent by proclamation into all counties; and the acts, 
which were thus drawn up and proclaimed, were entered upon an- 
other roll, viz. the ſtatute roll. Rot. parl. 2. H. 4. n. 21. Item les 
commons prierent a noſtre ſeigneur le roy, que les beſoignes fits. ou a faire 
en ceſt parlement ſoient enafts et ingroſſes devant le departer des juſtices ; 
zant come ils aient en lour memory a quoi leur fuit reſpondus, que le cle: ke 
de parlement + by for devoyer pur enacter et engraffer le . du par- 


lem ont 
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tion par adviſe des juſtices, et puis le monſirer al roy et as ſeignetrs du 


Parlement pur Javor leur adviſe. 
han this made up the ſtatute roll in theſe elder times. 


Tux petitions delivered by the commons were of two ſorts. Some 
were public ; ſome were private petitions, preſented firſt to them, and 
by them preferred to the lords, which yet were reckoned amongſt 
the petitiones communitatis. And it ſeems, that theſe were immediately 
indorſed as bills now are, ſoit bayl au ſeigneurs; and if aſſented unto by 
the lords and king without any alteration, they did not uſe to indorſe 
the bill as now, ſoit bay] au roy, but it was delivered to the clerk of 
the parliament to be enrolled ; and if it began with the lords, it was 


not indorſed as now, ſoit bayl al commons, but ſent down without in- 


dorſement. And the commons indorſement is, les commons ſont aſſentus. 
33. H. 6. 17. 18. per Kerby. And when anſwered and aſſented to by 


the king they then were filed, and were the warrant for the drawing it 


up into an act; though in truth no ſuch indorſement now appears, 
becauſe the petitions themſelves are not extant. 


AND as far as I can conjecture, all thoſe petitiones communitatis, whe- 
ther private or public, were delivered immediately to the lords, as 
bills now are; and ſuch of them, as were agreed to by the houſe of 
lords, though it may be rejected by the king, were entered upon the 


parliament roll. For it is evident, that the parliament roll was 


made up in the lords houſe, moſt commonly by the clerk of the 
parliament, but ſometimes by the clerk of the crown ; and although 
no expreſs aſſent to thoſe petitions is entered to be made by the 
lords, yet it is not to be thought, that it would be entered in the 
parliament roll in the lords houſe, unleſs aſſented to by them, —And 
thus far of the peiitiones: communitatis. | 


Fon 
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II. Fon private petitions in parliament prefented only by private 


perſons, they were of two ſorts, and accordingly were under two 
kinds of rolls or memorials. | 


Sour were immediately preſented to the lords either by he parties 
themſelves, or elſe ſent chither by the council or auditores petitionum. 
Both theſe, if received and admitted by the houſe, were likewife 
entered on the parliament roll. | | 


Sou again were delivered over by the receivers of petitions, | 
either to the conſilium regis or the auditores pelilionum, and by them in- 
dorſed. And theſe petitions are not entered on the parliament roll, 
but were entered in bundellts petilionum parliamenti with their anſwers. 
Some of each bundle are preſervc ed to this day, but diverſe of them 
loſt or miſlaid. 


So that beſides the journals of parliament we have three notable 
memorials of parliamentary tranſactions. 


* Tux bundles of petitions with their anſwers; which by the 
hands of the receivers of petitions were delivered, ſometimes to the 
council, ſometimes to the auditors of the petitions, and by the 
council or auditors of the petitions anſwered without troubling the 
lords with them. 


r parliament rolls, conſiſting amongſt other things of the 
petitions of the commonalty whether public or private, and aſſented 
to by the lords; and of thole . petitions, which were immediately 
admitted by the lords from the petitioners themſelves; or of ſuch 
private petitions as. were tur ncd over to the houle by the auditores peti- 
tionum or council. 


* IHE. 
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3. Tas ſtatute roll made up and collected out of the petitions 
preſented by the commons aſſented to by the lords, and therefore 
entered upon the parliament roll, and likewiſe aſſented to by the 
e 


Tuts is my conjecture touching the records of parliamentary 
petitions, and their entry upon the parliament roll or bundle of 
petitions; which though it ſeems probable, yet is but a con- 


jecture, for the records are dark and obſcure touching it. 


K er 
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TOUCHING THE TRANSMISSION OR DELIVERY OF PARLIAMENTARY. 
PETITIONS TO AND FROM THE CONSILIUM REGIS. 
. "LY - | | Q 


NTIENTLY, as I have formerly ſaid, all petitions, as well 
parliamentary as others, were directed to the king, or to the 
king's council, or to the king and his council ; which titling of 
private parliamentary petitions continued with very little if any varia- 
tion till towards the middle of R. 2. and then ſome were directed al 
roy et al noble ſeigneurs aſſemble en parlement; which latter titling became 
more common and ordinary in the time of H. 4. and ſo downward. 


BEFORE 8. E. 1. it ſhould ſeem, that as well parliamentary as 
other private petitions of this nature were received by the council 
themſelves, either immediately, or by the hands of the clerk of the 
council. But enſuing times made great changes in the manner 
of tranſmitting of parliamentary petitions to the council. 


CLavs. 8. E. 1. Ryley 442. It was then ſettled, chat the par- | 
liamentary petitions ſhould according to their ſeveral natures be 
delivered to the judges of the reſpective courts to whoſe juriſdiction 
they did reſpectively belong, viz. ſuch as concerned the chancery 
to the chancellor, ſuch as concerned the exchequer to the exchequer, 
ſuch as concerned other courts to other courts (only if the buſineſs 
was great or merely depended upon the king's grace, then the king 
to be acquainted with it, before any thing be done by them there- 
in) and that ſo no petition come to the king or his council by other 
hands, that ſo they might have leifure to attend the weighty bu- 
ſineſs of the kingdom, &c. | 


CLAUS. 
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Cx Aus. 21. E. 1. m. 7. in ſceduld, Ryley 459. it was ordained, 
que toutes petitions, que defi en avant ſerrunt livertes en parliament, ſoient 
liverees a ceux que le roy afſigne a recevoir les, et que toutes les petitions 
ſoient tot a primer apres qu'ils ſont receves bien examines : et que cels que 
touchent la chancelaire ſoient miſes en un lyaz ſeveralment, et autres que 
rouchent les eſchequer en autre lyaz, et aulſi ſoit fait Je cels que touchent les 
Juſtices et puis celes que, et puis celes que ferroat devant Ie roy et ſon conſail 
ſeveraument en autre lyaz, et auſſi celes que averont eſte reſpondu devant en 
feveral lyaz.. Et auxi ſoient les choſes report devant le wry devant ceo qu'il 
les commence a deliverer. 


CLavus. 3. E. 2. m. 23. in ſceduld, TONE 524. which was. EF as | 
renewed in totidem verbis. 


CI Aus. 3. E. 3. u. 13. in ſceduld, the receivers of petitions in ſuch 
form as they were after in effect uſed were eſtabliſhed: at the requeſt of 
the commons, viz. article Je fiſme, que les chevalers gents de cityes de 
burghs et autres wills, que ſont venus a parlement par fon commandement 
pur eux et pur le people, et ont petitions a liverer pur torts et pur grevances 

| fails a eux, que ne poent eſtre redreſſe par commune ley ne en autre manere 
ſans ſpecial garrant, il ne trove home, que leur petitions receive fi come 
ſoloit eftre en temps le roy ſon pere en parlement, et de ce prient le grace et 
remedy. Le roy voet, que en ſes parlements deſormes gents ſoient aſſigne .a 
receive petitions, et qu'ils ſoient delivres par ſon councell auſſi come eſtre ſoloit 
en temps ſon pere.—Delivres par ſon councell is intended of diſpatched or 
anſwered by the council. 


Bur although the council received the petitions from the hands of 
the receivers; yet they rarely (if at all) exerciſed any decifion or 
deciſive juriſdiction upon them, but only a kind of deliberative 
power, or rather direction tranſmitting them to the proper courts 
| Places or perſons where they were proper to be decided, and ſome- 
times wholly diſmiſſing them becauſe no law is ordained in the caſe 
or ne poet Are fait ſans novel ley. Hence it is, that molt of the an- 
3 ſwers, 


8 
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ſwers, that the council gave, were in nature of remiſſions of the 
petitions to thoſe perſons or courts, that had properly the cognizance of 
the cauſes. | | 


Ir the parliamentary petitions were a mere matter of grace, or 
concerned the king moſt immediately in point of intereſt, the in- 
dorſement was coram rege. | 


Ir the petition were properly relievable in the ordinary courts of 
law, the indorſement was, ſeguatur ad communem legem. 


Ir the buſineſs concerned the ordinary proceedings in the chan- 
cery, then the anſwer was, mittatur iſta petitio in cancellariam, et ibi 
fat juſtitia; and if there were matters of fact inquirable in order to 
the determination of the petition, mittatur ifta petitio in cancellariam, 
et cancellarins faciat commiſſionem ad inquirendum de contentis in petitione 
returnable into chancery, et ſubinde fiat juſtitia per cancellarium. Theſe 
kinds of inqutfitions were thoſe, that came under the title of brevia 
regis in the tenures, which were inquiſitions taken by commiſſions. 
and returned into chancery, and hereupon ſometimes amoveas manus, : 
ſometimes ſcire facias granted. = 


Ir the buſmeſs concerned the exchequer, then the petition was 
ſent into the exchequer, ſometimes without writs directing their 
proceedings, fometimes with writs to the treaſurer and barons to 
make allowances or diſcharges, as the caſe required. 


So that I do not find any conſiderable difference in the proceed- 
ings of the council, either in parliament upon parliamentary petitions, 
or out of parliament in the other petitions to the council, as to point 
of deciſion or determination of petitions tarrying before them; for 
the greateſt buſineſs they did or juriſdiction they. exerciſed therein was 
remiſſion of petitions to their proper and ordinary juriſdiftion. 

| . | ONLY 
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OxLyY there were theſe differences between the remiſſions. 


_ Tax ordinary petitions de confilio were commonly remitted to 
the ordinary courts or places, where they were determinable as 


above. 


Bur parliamentary petitions, that came to the council from che 


receivers either mediately or immediately, had two kinds of remiſſions, 


that were not ſo uſual nor indeed practicable out of parliament, which 


were principally theſe two. 


1. WHEN the auditores petitionum were appointed in parliament, 
as we ſhall ſee in the next Chapter, they were antiently for the moſt 
part certain ſelect lords choſen by the king, ſometimes ſuch as were 
of his council, ſometimes others added, and a ſelect number of the 
judges, rogether with the chancellor and treaſurer, which were a kind 
of committee of the council. And ſometimes the petitions, that 
came to thoſe auditores petitionum, were by them referred to the 

Aum ordinarium, and accardingly Fg petition was indorſed 


| coram confilia. 


AnD therefore in the parliament roll of 8. E. 2. there is a ſpecial 
titling of one of the rolls, viz. n. 5. coram toto conſilio; and the next 
roll after, viz. m. 6. reſponſiones coram rege et magno confilio ; which 
ſeems to enforce the difference. | 


Axp yet amongſt theſe very potions, that were anſwered coram 


rege et magno conſilio, the words totum conſh lium and magnum confilium 


a 


are uſed promiſcuouſiy. 


Ror. parl. 8. E. 2. m. 6. petitio hominum de Leſwithiel concerning 


the coinage of tin, the anſwer is, videtur auditoribus petitionum, that 
| | 85 the 
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the coinage ſhould be at Leſtwithiel, recitatis peritione et reſponſione 
coram toto e Hio, pr regi et conſilio, quod pramiſſa fant, 


Ror. parl. 8. E. 2. in. 6. the titling of the record is, reſponſiones 
coram rege et magno conſilio in parliamento. Ibidem, m. 6. pro comits 
Athol. Ceft petition fuit Ine par commandement noſtre ſeigneur le roy en 
plein parlement devant Prelats countes et barons et tous autres, et reſpondue 


par aſſent. | 


IsIDE, m. 7. under the ſame title of reſponſiones coram rege et 
magno confilio in the caſe of a prohibition to the biſhop of Chicheſter 
and a petition thereupon to the king and his council, Refþ. Videtur 
confilio, quod forma brevis non eft concepta ſecundim uſum cancellarie, unde 
conſulendum eft ſuper hoc cum domino rege. Poſtea habito colloquio ex 
parte magni conſilii cum domino rege concordatum eft, ud e revo- 
cetur. 


2. Acain, many times the NR ordinarium by their indorſement 
ſent the petition coram magno confilio, and: ſometimes coram rege et 
magno confilio in caſes of great weight and difficulty; and the like 
was done alſo by the auditores petitionum.. = | 


 BuNDELLA Ppetitionum incerti temporis Ed. 3. Ryley 651. in the caſe 
of the prior of Fykford, there are two indorſements, one by the 
confilium ordinarium, or at leaſt per auditores petitionum, Viz. coram 
rege et magno confilio ; the other it ſeems by the magnum confilium, le 
conſeil ne aſſent point, que ceſt choſe ſoit faite. The like ibidem in the 
caſe of Sturmy coram rege et magno confilio, and ther. oy the Gn 
council declare queux profits. ” | 


Nas ethics the anſwer of the auditores or of the confiliun um or- 
2 dinarium being read before the grand council, a former anſwer was 
corrected 


* * 4 22 
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comic and altered by another anſwer of the grand council, fo that 
they were a check and controul upon them. | 


Ror. parl. 8. E. 2. m. 10. dorſ. upon a complaint made of champerty 

by Cecilia Beauchamp againſt William Inge, the anſwer of the con- 
| filium ordinarium is corrected by the grand council. Videtur confilio, 
. quod nullum remedium poteft fieri verſus Willielmum de Inge antequam in- 
.guiratur de facto vice-comitis. Poſtea petitio 3 illa la coram magudo confi lio 
H. ſtatutis, Sc. dictum eft, quod capiat breve nomine regis. verſus 
Willielmum Inge, fi fibi viderit expedire. Eodem rotulo et m. upon 
the petition of Thomas Haſtings, Videtur confilio, fi domino regi 
pꝛlaceat, quod dicta cuſtodia eft reſumenda in manum r is, Sc. But 
afterwards in the ſame roll the former petition and anſwer being re- 
mitted coram magno confilio received quite a different anſwer. | 


In the ſame parliament roll * Joan Borreſden prayed, that ſhe 
might not be barred by the warranty of her mother without aſſets to 
demand the heritage of her father. The confilium regis were of opi- 
nion ſhe ought not to be barred, and that it was within the reaſon of 
the ſtatute of Glouceſter. But the magnum confilium diſliked this 
anſwer, and gave another, viz. quia petitio illa non poteſt finaliter expe- 
diri fine explanatione, ideo oftendatur coram majoribus, et fiat inde ex- 
planatio. | | | 


Now what this magnum confilium in parliament was, partly appears 
by what hath 0 before ſaid; and I ſhall further illuſtrate it. 


(1 ) Ir was not meant of the pe ordinarium ; for by what goes 
before it appears, that the anſwers by the conſilium and the magnum 
cogſilium were many times different: and the latter ſometimes allowed, 


0 I is the rel not of 8. . 2. um os. ©9.. Z. 2. m, 2. „F. H. 


ſometimes 


1 
| 
| 
| 
' 
| 
| 
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neee corrected the anſwer as well of the confilinm n as. 


the auditores petitionum. 


(2.) Ir was not intended of both houſes of parliament; and the 
rather, becauſe in the firſt and ſecond membrane of that parliament 
touching the hoſpital of St. Thomas of Acon coram confilio, and the 
hoſpital of North Allerton coram magno confilio, and from thence 
adjourned into chancery, the petitions were both begun in the lords. 
houſe. 


(3 ) And it ſeems to me, that it was not barely the houſe of 
lords, as it conſiſted fi ngly of the 3 and nobility; and 7 
for this reaſon. 


I HAvE before obſerved, that theſe petitions of the commonalty, 
that are entered upon the parliament roll, are ſuch as were aſſented 
to by the lords of parliament. For, 1. We have no reaſon to think the 
lords, in whoſe houſe the parliament roll was entered, would have 
entered it among the records of that houſe. 2. We have no other 


evidence of their conſent, but that entry; and yet we are fure 1 


could not paſs into a law without it. 


Axp yet we ſhall find in many parliament rolls many of the com- 
mons petitions, that were there entered upon the parliament roll, re- 
ferred to the grand council, which could not be reafonably applied 


only to the lords in parliament, Who had before given their conſent 


to the petition. Vid. rot. parl. 50. E. 3. 1. 182. et 9. 955 2855 | 
#75) 192259 141. 140. and many more. 


1 11 xx therefore the magnum ronfilium in parliament was the lords 


Houle, as it had united or joined to it the confilium regis ordinarium, a 
council within a council; and that in antient time thoſe things, that 


were 


CHAP FE RTE ag 


were tranſacted in the magnmm confilium, came as well under the 
ſuffrage of the chancellor, treaſurer, juſtices, and barons of the ex- 
chequer, as the lords. Indeed they had no voice in palling of laws; 
but in matters and points of juriſdiction and judicial proceedings they 
ſpake their judgment and gave their reaſons. 


 AnD although in proceſs of time they came only under the notion 
and title of aſſiſtants; yet they were aſſiſtants of ſuch a nature qua- 
lity and weight, that their advice guided matters judicial and judi- 
cial proceedings in the lords houſe, -. But of this hereafter. 


; By what hath been before ſaid, 5 


yg ) Ir ſeems, 9 8 in many times the anſwers given by the audi- 
tores petitionum were viewed by the to7um conſi lium, and read before 
them, and ſometimes before the magnum confilium ; but commonly if the 
parties concerned in the anſwer were not ſatisfied with the anſwer, the 
party concerned did obtain a review of the anſwer by the council or the 
magnum confilium, which ſometimes affirmed, ſometimes corrected the 
anſwer. | 


Ca) Tur like may be conjectured of the anſwers given by the conſilium 
ordinarium. They were read before the magnum confilium, either of 
_ courſe or at the inſtance of the party concerned; and fometimes 
_affirmed, ſometimes corrected, by the magnum confilium. 


(3-) Tur though the ordinary courſe of receiving parliamentary 
petitions, and handing them over to the confilium ordinarium, or to 
the auditores petitionum, was by the receivers appointed by the king; 
yet it was nat always ſo. For, 1. It ſeems, that the pelitiones commu- 
attatis, *wh&her general or in the behalf of particular or private per- 
ſons, were immediately delivered to the lords by the commons, or 
their ſpeaker or meſſenger by them ſent. 2. That many times, when 

"= SE | great 
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great perſons were petitioners, or if they could get the favour of the 
houſe, private petitions were read immediately in the houſe of lords, 
and there anſwered or proceeded in as the caſe required: and ſuch 
were oftentimes entered upon the parhament rolls, as appears in. 
moſt parliaments in the beginning of the parliament rolls. 


AxD thus far touching the receiving and tranſmitting of petitions. 
by the receivers, ſometimes to the confilium regis, ſometimes to the 
ouditores pebitionum, ſometimes to the lords houſe or maguum confilium. 
Only I ſhall add this one thing, that as in the beginning of the par- 
liaments, eſpecially after 3. E. 2. the king appointed the receivers of 
petitions ; ſo there was always a ſhort time prefixed, within which 
parliamentary petitions ſhould be delivered, ſometimes a week or 
leſs, to prevent the overcharging of the parliament. with private pe- | 
titions. | 1 - 


CHAP. 
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CH AT mn 
CONCERNING THE AUDITORS AND TRIERS OF PETITIONS, 


T HE firſt day of the parliament the king aol the receivers 
of petitions, commonly three for England, and three for Ire- 
land Wales Gaſcony and foreign parts, and prefixed a time for 


the delivery of petitions to them. 


Hz did likewiſe appoint two ranks of auditors or triers of peti- 
tions, viz. ſome for England, and ſometimes for England Ireland and 
Wales, &c. and ſome for foreign parts. I ſhall meddle principally 
with thoſe, that concern England. 


Tuls nomination of auditors of petitions was very antient ; for 
though in the moſt antient times, as hath been before obſerved, the 
concilium ordinarium, for the molt part, if not altogether, anſwered par- 
| liamentary petitions of private perſons (for I ſpeak only of theſe) 
yet to diſburthen the council of that great incumbrance, that they 
might the better employ themſelves in matters of public importance, 
theſe auditores petitionum were ſubſtituted, and gave anſwers to parlia- 
mentary petitions. For we find as antiently as 8. E. 2. auf wers given 
to ſuch petitions by the auditores e 


Ror. parl. 8. E. 2. m. 3. Upon the petition of Katherine Giffard 
the anſwer is, videtur auditoribus petitionum; and m. 6. dorſ. upon 
| the petition of the town of Leſtwithiel, videtur auditoribus petitionum, 

Oc. Vet the petitions were to the king and his council. 


THrzsr were ſtiled auditores petitionum, and aſſigned ſometimes pur 


Her. les petitions, and ſometimes prr refponder al W and ſome- 
; 1 2 N f times 


I. 
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times pur oyer et tryer les petitions : and this ſtile they continued in 
their aſſignation until after 28. E. 3. And during all that time they 
had power to indorſe an anſwer to petitions. This appears by their 
authority deſcribed by the king in the declaration of the cauſe of 
ſummons, rot. parl. 28. E. 3. u. 3. Le tierce cauſe eft, que ceux, que 
ont petitions a mitter en parlement pur grevances ou d'autres beſoignes, que 
ne purr oient eftre exployt hors de parlement, les liveront as clerks ſouſecryes 
de les mettre en parlement, et le roi afſignera certeins  prelatz et autres grant 

de les reſpondre & ent faire droit. And then the receivers and auditors _ 
of the petitions are named. | | | 


- 
- 


Bur after 28. E. 3. they loſt the name of auditores petitionum, and 
only were aſſigned to be triers ; whereby we may reaſonably conjec- 
ture, that after 28. E. 3. they gave not anſwers to petitions, but 
only examined, whether they were proper for the parliament, and 
then delivered them over, either to the confilium regis, or to the magnum 
confilium, to anſwer. 


Axp poſſibiy this may be the reaſon of the petition of the commons 
in parliament, rot. parl. 36. E. 3. . 31. lem Pur tant que ceft par- 
lement feuſt ſummon pur redreſſer divers miſchiefs et grevances faites al 
commons, et que cheſcun que ſe fentit greve meltroit fort bill, et ſeri oient 
les ſeigneurs et autres affignes de les oyer ; les one ſei gneurs Nut affg nes, 
3 nien touche le roy, font endocer les billes coram rege, et iſſint riens ef fait, 
ue les grevances de riens redreſees : : pleſe a ſa bone grace i, ordeiner, : 
que les ditz bills ſoient veues devant les dits ſeigneurs et claunceller et 
treſorer et autres de councell de roy, reſpondus, et endoces, en manere, come 


droit et reaſon demandent, pur Dieu et en oevre de charite; et ce devant le 


\ 


N bir de dit parlement. - REsp. Le Roi le voel. 


fox indeed thoſe petitions v were indorſed coram rege, that concerned 
more eſpecially his intereſt or his ſpecial grace, and were referred to 
the king himſelf, Yet vid. rot. parl. 14. E. 3. u. 29. one biſhop, 
3 3-4 1 ; 0. 


a oo 102 


one earl, one baron, and five judges, calling the chancellor and 
treaſurer when needful, were ſpecially aſſigned to fit upon the peti- 
tions coram rege, beſides the general auditors of the other 7 


1 firſt direction and ordering of the petitions in parliament by 
the auditores petitionum in che time of Edward the third is that in the 
parliament of Hil. 6. E. 3. m. 1. 2. & 3. where were aſſigned by the 
king three biſhops, two barons, and four juſtices, 4 tryer et terminer 
les petitions d' Angleterre ; and others for foreign petitions. And it was 
accorded, that they calling the chancellor, chief juſtice, and treaſurer, 
or ſome of them, ſhould proceed to try and determine the petitions; 
and that the petitions ſo tried and determined by them be ſent into 
the chancery under one of their ſeals, and that the remnant of peti- 
tions ſhould remain in the hands of the clerks receivers under the 
ſeals of the tryers till the morrow, and ſo from day to day; et que les 
petitions, que ſont a tryer et determiner devant le roy, ſoient tryes devant lui, 
appelles a lui tiels come il voudra ; et que meſmes les petitions demourgent 
ſouth les ſeals des auditeurs ou Fans de eur, tanque ils ſont han devant 
le roy. . 258 

Adi becauſe theſe auduyores petitiounm after their conſtitution did 
a private petitions in parliament, and ſupphed the place of the 
conſt lium ordinarium, and eaſed them, and the buſineſſes that came 
before them was for the moſt part in relation to ſuits at law and inju- 
ries, the perſons, that were antiently nominated arditores querelarum, 
were for the moſt part ſuch, as were of the council judges and men 
of ability for that employment. But in after-times, as the grandeur 
of the lords prevailed, ſo by degrees the power of the auditors and 
conſclium decayed, by ſurcharging them with a numerous company of 
prelates and lords, which poſſibly were unacquainted with matters of 
this nature; and fo the diſpatches by the auditors and conſilium were 
impeded and incumbered, EE 


I wii 
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I wiLL therefore take an eſtimate of the auditores querelarum and 
their quality, as they ſtood * and how gradually they were 
altered. | 


14. Z. 2. rot. parl. Ryley 186. for anſwering the petitions of En- 
gland, _ biſhops, one abbot, two barons, and five judges. 


br. parl. 14. E. 3. 1. 21. four biſhops, two earls, three barons, 
four judges. 


Ror. parl. 15. E. 3. n. 3. two biſhops, two earls, two barons, 
three 9 


"AS E. 3. two ann, two earls, two Wan four Judges. 


18. E. 3. two 3 two abbots, two IR three . four 
judges. | | 


20. E. 3. one biſhop, one abbot, one baron, four r judges. | 


21. E. 3. three biſhops, « one abbot, one nr, two earls, four 
| barons, four judges. 


25. 3. tube biſhops, three "EO two 8 one baron : four 
Jadges. 


28. E. 3. thtee biſhops, three earls, one abbot, two barons, four 
Judges. 


AnD- in all theſe caſes the chancellor and . were alſo to be 
called, when there was occaſion. How many, or which of the bi- 
"ſhops, earls, or barons, were of the council, it doth not appear. 
Poſſibly many of them were ſuch. But hitherto there was a reaſonable 
balance held in the conſtitution of the auditores querelarum, between 
N | the 


CHAPTER XI. 7 
the prelates and nobility of one part, and the chancellor treaſurer 
and Juſtices of the other part. ' 


Bur afterwards, viz. after 28. E. 3. when theſe auditores became 
only tryers, the proportion of the nobility and prelates much 


exceeded. 


36 . 3 is biſhops, two. abbots, three —_ one baron, three 
judges. | | 


457 Þ. 3. four biſhops, three abbots, one duke, four earls, five 
barons, five judges. | 


50. E. 3. nine biſhops, two abbots, five earls, three barons, four 
judges, calling the chancellor treaſurer ſteward and chamberlain, 
as there ſhould be occaſion. | 


AnD afterwards the number of the nobility rather increaſed among 
the 1 8 | 


80 that as in time the ſubſtitution of the auditores petitionum 
took up much of that buſineſs, which was before done by the coun- 
cil; and as they grew to be only tryers of petitions; ſo their autho- 
rity leſſened. And now the very tryers of petitions ſeem to be but a 
piece of formality ; for the buſineſs formerly tranſacted by the conſilium 
| auditors or tryers is now for the moſt part tranſacted in the lords 

houſe, or by committees of petitions, and other committees of cheir 


own nomination. | * 
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CHAP. a. 


A BRIEF RECOLLECTION or WHAT HATH BEEN SAID TOUCHING 
THE POWER AND JURISDICTION OF THE R 
AND THE . EEC N ena 


| I HAVE in the . Chapter ache out of old and obſcure 
records the confilium regis, who they ,were, and what their power 
both out of parliament and in it; and have brought them to their 
conjunction with the houſe of lords in parliament, and fo making up 
that great court and council called the magnum conſilium. ] have alſo 
conſidered the auditores petitionum, and what they were, and how they 
ſupplied the place of the confilium regis in anſwering parliamentary 
petitions, and their v arious conſtitutions and modifications. 
Ir 8 not be 218 to make a ſummary collection of ſich things 
as have been before promiſcuouſly-delivered: touching the HONG 
regis, as may be of uſe in what follows. F 
2. Tas confilium, though in conjunction with the houſe of lords in 
parliament, had never any voice in paſſing of bills or in the legiſla- 
tive power; but the ſame reſided 1 in the king the lords of * 
and the commons. | | OY | 
2. Bur herein they 581 only a 3 of advice and * when 
called thereunto: which power of advice had a double reſpect; one 
to the lords, to aſſiſt and adviſe them in paſſing bills; another to the 
king, when the bill paſſed both houſes, to give the king their opi- 
nion touching ſuch queſtions as ſhould be by or for him moved in 
council touching the ſame; for both which advices they were quali- 


. oe” 'by their e * and E and by being 
| preſent 


nA YR * 


preſent in the lords houſe or at the committee appointed touching 
ſuch bills and hearing the debates. | 


3. Tngy had no voice in the trial of a peer, unleſs they were 
peers themſelves ; but were only aſſiſtants to the court of high ſteward 
to give their opinions in matters of law when required by the court. 


4. Fur had of right no e to proceed criminally to 
cenſure any perſon, becauſe reſtrained by the acts of 25. E. 3. and 
42. E. 3. But before that time, at leaſt when in conjunction with the 
lords houſe, they did together with the lords exerciſe a juriſdiction 
in criminals. And ſome few inſtances of criminal proceeding before 
the conſilium regis were uſed, ſome by virtue of certain acts of par- 
liament giving them juriſdiction in ſome caſes, and ſome by way of 
e „„ | 


5 Taxx had not power to determine rights of freehold between 
party and party ; for it 1s reſtrained by the ſtatute of 25. E. 3. 


6. THEY had power in conjunction with the lords to proceed in 
errors upon judgments in the king's bench, until by degrees that 
power was appropriated to the lords; but even then their advice in 
matters of law ought de jure to be demanded, and without apparent 
and great ne” to be followed. 


7. Bur out of parliament they had no power to hold plea upon 
writs of error, but had only an aſſiſting or adviſing power. 39. E. 3. 
14. I. H. 7. IQ 


8. THEY had power, both in parliament and out of parliament, 
upon petitions. coming before them, to remit and ſend the petitions, 
ſometimes by writ, ſometimes by. indorſement, ſometimes with parti- 
cular direction, ſometimes with ſpecial directions, ſometimes only 
| M generally, 
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generally, to the proper courts to which the remedy of the matter. 
complained of belonged ; but not to determine finally cauſes, that 
were relievable in other courts. 


9. Tua bad power, both in parliament and out of patiamont, to 
proceed to the determination of ſome cauſes, that more ſpecially 
cancerned the king's intereſt ; ſometimes by virtue of an indorſement 
by the king ſoit droit fait, as in petitions. of right; ſometimes by 
their own power, as in caſes of aid-prayer of the king, procedendo in 
logueld et ad judicium, ſcire facias to repeal patents, partitions, 
dower, and liveries of lands in ward to the king, traverſes, mon- 
trans de droit, idiotd eraminando, etate probandd, and ſome others. 
And thele were ſometimes determined by this confilium in parliament, 
ſometimes out of parliament ; but moſt commonly by the chancellor 
and council, and of latter times by the chancelios with the advice of 


| the council. 


Mg Bur in all caſes, where a matter of fact was either put in iſſue 
or inquirable, it was not done as now in chancery by examination of 
witneſſes, unleſs in caſe of examination of an ideot: but either the 
fact was inquired preparatorily by an inquiſition taken by virtue of a 
commiſſion out of chancery; or if an iſſue were joined, it was ſent 
into the king's bench to be tried, and then judgment was given in 
the king's bench, and ſo it is to this day. To this purpoſe ſee the 
notable record rot. parl. . E. 2. m. 7. where upon a complaint i in 
parliament by Badlemire, conſtable of the caſtle of Briſtol, for divers 
riots and miſdemeanours, they were called coram conſilio, and the de- 
fendants by attorney appeared and pleaded not guilty, and a jury . 
twenty-four knights returned coram conſilio found them guilty, and 
they made fine to 4000 marks. Vid. fimile rot. parl. 5. R. 2. n. 43. | 
where Clivedon accuſed Cogan in parliament of treaſon, and he 

pleaded not guilty, et de hoc ponit ſe ſuper patriam, and the caſe there- 
upon nn to a wan at law. | 


Axpꝰ 


CH A r Y E . . 


Axp this held, not only in the caſes mentioned laſt, wherein they 
Had a deciſive power de jure, or in caſes criminal or civil depending 
before them before 25. E. 3. but alſo in thoſe caſes, wherein they 
by their power ſometimes uſurped juriſdiction after that ſtatute. 
For trial of cauſes by witneſſes examined by commiſſion was brought 
in by clergymen, who were chancellors, and were either doctors of 
the civil law and canon law, or much favoured it; though now by, 
its long uſage it is not in prudence to be ſhaken. 


Me OHA. 
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CONCERNING THE LORDS HOUSE AND THEIR JURISDICTION. | 


6 & HE lords houſe may be conſidered two ways.—1. Either ſim- 

ply as conſiſting of the lords ſpiritual and temporal; and upon 
that account they had a voice in the legiſlative power; and the con- 
filium regis ordinarium, whether judges or others, unleſs they were alſo. 
lords of parliament, had no voice at all with them, but were and 
full are only to adviſe and aſſiſt when called thereunto.—Or 2. as the 


magnum conſilium, conſiſting of a conjunction of the lords of parlia- 
ment and the conſilium regis. 


Now hes their exerciſe of jquriſdiction, that is, deciſion of 
cauſes civil or criminal, were lodged in the houſe of lords in the firſt 
capacity or in the ſecond, or in neither, is here conſiderable. 


Axp it ſeems, that in two ſpecial caſes they had and ſtill have 
juriſdiction ſimply in the firſt capacity; namely, 1. in caſes of breach 
of their privilege by arreſts or ſuits in inferior courts :—2. in caſe of 
trial of a peer in caſe of treaſon telony or A of treaſon by 
temporal lords. | | 


Bur as to other cauſes, eſpecially between party and party, or in 
criminal cauſes that concern not peers in capital offences, 9 
of 18 88850 &c. we muſt diſtinguiſh the times. 


I antient times, eſpecially in the time of . 1 did de 
facto exerciſe a civil and criminal juriſdiction, and had a great current 
of practice and countenance of law in ſo doing, as appears by the 
numerous judgments given by them in the time of E. 1. libro par- 


liamenti. 
23 


AND 


e KA N e > 
Axyp it ſeems, that this juriſdiction was ſo exerciſed in thoſe times 
in the ſecond capacity ; not ſimply as they were lords of parliament ; 
but as together with the conſeſus conſilii ordinarii they made up that 
great court called magnum confilium in parliamento or curia parliamenti. 
AnD this I am perſuaded to believe upon theſe accounts ſpecially. 
1. Becauſe the ſummons of the lords is ad tractandum ſuper arduis 
negotiis regni: and though it is not impoſſible, that under that general 
title they may be ordinary judges of private differences between party 
and party ; yet ſuch ſeem to be too low and inferior to the end and 
reaſon of their convention ; and if it were admitted would poffibly 
conſume their time about petty things, to the detriment of the great 
end and buſineſs for which they were called, ardua negotia ecclefiam et 
regnum concernentia.—2. Becauſe we ſhall find*the confilium regis 
great officers and judges gave their conſents and ſuffrages with the 
lords in parliament, as appears by thoſe many inſtances that all are in 
the placita parliamenti E. 1.—3. Becauſe when the cauſes deduced by 
petition in parliament were not ſent to the ſeveral courts, as was 
uſual, but finally decided in the lords houſe; they were many times 
determined by the con/tlium ordinarium, if they were ſmall and of 
little moment, or if the lords were taken up with matters of greater 
moment. | as | 


And thus ſeems to be the ſlate of this buſineſs in thoſe elder times. 


Bur in later times it grew to be otherwiſe. The lords being great 
men did by degrees gain ground upon the confilium ordinarium, elpe- 
cially about the time of R. 2. and ſo downwards, and the authori- 
tative juriſdiction was claimed and uſed by the lords ſpiritual and 
temporal; and the concurrence of the judges and confilium ordiſia- 
rium was uſed by way of aſſiſtance, though not without great deference. 
and reſpe&. So that as in the legiſlative juriſdiction the judges and 
conſilium ordinarium were but to adviſe. and. aſſiſt when called; ſo it 


was 5 
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was alſo uſed in matters of juriſdiction where cauſes came to be ” 
heard in the houſe of lords. | 


As to the king's conſent in matters of contentious juriſdiction, it 
is frequently mentioned in the judgments given in the lords houſe, 
as well antiently as of latter times. 


Tus aſſent of his was of two 1 Actual, which was many 


times de facto given, but rarely if at all denied, when the houſe gave 


their judgment. And this conſent of the king is entered of record 
very frequently, as we ſhall have occaſion to ſee hereafter —2, Vir- 
tual : for although the king gave not his actual aſſent; yet, it being 
ſ uppoſed that the juriſdiction was lodged in the magnum confilium, or 
the houſe of peers by the law of the land being convened by the 
king's writ, it was taken, that the king's conſent is involved, though 
he were not actually preſent. Voluntas regis in curid lucet, non in 
.camerd. 2. R. 3. as when a judgment is given in the king's 
bench, it is ſuppoſed to be virtually given by the king, when done by 
virtue of his commiſſion authority _ the law of the land. 


ALL this hitherto in this Chameer is faid _ by way of conceſſion 
or admiſſion of the juriſdiction of the houſe of lords in deciſion of 
cauſes. But that ſhall be more ſtrictly conſidered and examined in 
what follows, 


e H A r F N R 


e HR 


CONCERNING THE JURISDICTION OF THE LORDS HOUSE 
SPECIALLY: AND FIRST CONCERNING THEIR JURISDICTION 


IN THE FIRST INSTANCE... 
0 E juriſdiction, as ſometimes it hath been de facto exerciſed, 

and hath been heretofore by ſome diſputed, is of two kinds.— 
1. That, which is exerciſed in the firſt inſtance or by way of original 
ſuit or petition.—2. That, which is exerciſed in the ſecond inſtance, 
either by way of adjourning cauſes thither, or by way of writ of error 
or appeal.—As-to the former of theſe, namely, juriſdiction of cauſes 
in the firſt inſtance, they are in their natures of two kinds: 1. ſuch as 

are criminal cauſes; 2. ſuch as are civil cauſes. 


Anv certain it is, that de facto ſometimes they have taken cogni- 
zance of cauſes by petition in the firſt inſtance, as well antiently 
when the conflium regis ſeemed to have a concurrent voice, as ſince 
they came to be aſſiſtants only. 5 


Ax although the moſt ordinary and indeed the true legal me- 
thod of handling parliamentary petitions, as well by the confilium 
regis when before them, as the auditores petitionum when before them, 
and the magnum.confilium or houſe of lords when before them, was 
not to decide them, but to remit them to proper ordinary courts of 
juſtices, ſometimes generally, ſometimes with ſpecial direction; yet 
it cannot be denied, but that ſometimes, as well antiently as mo- 
dernly, the magnum confilium or lords houſe in parliament did proceed 
to decide and determine cauſes brought before them by original 
petition. But how far or how juſtly by the laws of the land this 

might be done, ſhall be conſidered, (1.) in general; (2.) in ſpe- 


_ cial, 
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cial, under the ſeveral diſtribution of theſe . cauſes into cauſes 
criminal and cauſes civil, 


C4) CraTAilxLY the original cognizance of cauſes in the lords 
houſe was always highly incongruous and prejudicial to the people 
in many reſpects: as—1. By reaſon of the great attendance that it 
requred, in as much as neceflarily theſe cauſes and their hearing 
muſt give way to weightier matters.—2. In reſpect that parliaments 
were of no long continuance anciently, and many times prorogued 
or diſſolved before ſuch cauſes could be heard, and then the ſuitor 
and defendant loft their labour and expence in attendance.—3. The 
ancient courſe even in parliament was, if a matter were put in iſſue, 
that either commiſſions iſſued out of chancery to try the point return- 
able thither, or elſe the record was ſeat into the king's bench to try, 
who allo gave judgment; ſo that they were fain to go through 
| ſeveral courts before they could come to a concluſion of the cauſe. 
I never read of any trial in capital cauſes by a jury at the lords bar, 
but only in the caſe of Thomas lord Berclay, 4. E. 3. for the death 
of E. 2. de quo infra.—4. The modern courſe of trial by examination 
of witneſſes, either vivd voce or by commiſſion, is ten times worſe, 
becauſe the lords are thereby judges of fact as well as of law; and 
whereas if a jury give a falſe verdict an attaint lies, here he is reme- 
dileſs if the lords make a wrong collection or concluſion upon 
witneſſes, and the party has loſt that trial that the law of the land 
and Magna Charta ſo much aſſert, the legale judicium parium ſuorum. — 
5. But that, which is more than all the reſt, the lords are great per- 
ſons; and if they give judgment againſt law, there is no appeal to 
any but themſelves. If there be an appeal to the houſe of commons, 
the lords will not allow it: if to both houſes, the ſame muſt paſs 
through the houſe of lords, who will be doubtleſs partial to their own 
judgment once given: if the appeal be to another parliament, it 
is true the lords may reverſe the judgment given by theemelves; ; bur 
who can expect 98800 will do it? 


TAE 


G e ES. 1 80 
Tux wiſdom of the laws of England is remarkable in theſe parti- 
culars.— 1. That although the judges are conſtitute4 by the king 
and choſen out of learned men knowing in the laws ; yet they are 
not nobles, nor peers of parliament, or ſuch as would be too great 
to be called in queſtion for corruption, or their judgments to be 
examined if there be cauſe.— 2. That the ordinary courts of juſtice 
are ſtill under the check of a review by writ of error, if there be 
cauſe : the judgments in the common pleas examinable in the king's 
bench, thoſe for the moſt part in the exchequer chamber, thoſe in 
the exchequer before the chancellor and treaſurer, and all of them 
either mediately or immediately in the court of parliament. 


Bur to begin with an original petition in the lords houſe, which 
is now ſimply the court of the laſt reſort for appeals, is prepoſterous 
and infinitely prejudicial to the people. 


So that if we may judge what is unlawful by what is highly incon- 
venient, we have no reaſon to think ſuch a kind of I; in 
original ſuits v was lodged i in the lords houſe, | 


(2.) Bur beſides this topic of inconvenience, there are not only 
ſundry petitions of the commons againſt this kind of proceeding in the 
lords houſe ; but the ſtatutes of 5. E. 3. cap. 9. 25. E. 3. H. 5. cap. 4. & 
42. E. 3. cap. 3. are general, that none be put to anſwer in criminals with- 
out preſentment, nor touching his freehold without due proceſs of law, 
which extend to all courts, and ſome of the parliamentary petitions | 
againſt proceedings upon ſuggeſtion even in the court of parlia- 
ment. | 


Bur I ſhall deſcend to particulars, 


MN CHAP, 
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CONCERNING END JURISDICTION OF THE | ronps HOUSE IN 
CRIMINAL CAUSES. - | 


RIMINAL cauſes are 13 two kinds.—1. Such as are . hace 
the judgment is loſs of life, as treaſon and felony.—2. Such as 
are leſs than capital, where judgment commonly is fine, impriſon- 
ment, and ſometimes other corporal puniſhment, as the pillory, & c. 


As to the former of theſe, there were anciently i in parliament theſe 
| ſeveral Ways. of proceedings. 


1. By way of authoritative declaration of treaſon purſuant to ths 
clauſe of 25. E. 3. touching treaſons not therein ſpecified. And this 
was and ought to be done by the king lords and commons by act of 
parliament *. And this equally concerns all perſons whether peers | 
or other. Such were the declarations of Wenden N John 
Imperial ror. parl. R. 2. the treaſon of f for breaking 

priſon, rot. parl. E. 6. And therefore the declaration of the lords 

only acquitting the fact of the earl of Northumberland from treaſon 
rot. parl. 5. H. 4. being only by the lords, was not ſuch a declaration 

as was warranted by 2 5 E. 3. de 3 But this concerns not 
the bulinels'1 in hand. BORES 


1 Tuxxz was antiently a courſe, upon an accuſation in the behalf | 
of the king or by his command, to give judgment of death by the 


lords with the King's aſſent. And ſuch was the proceeding rot. part. 


Nota, the caſe of the judgment of the earl of Salifbury though dead 2. FA K. 7, 30. 
was upon a kind of conditional attainder by act of parliament 1. H. 4. 1. if they 
ſhould after take part with R. 2. Placita coronæ in . prom 1. H. 4. 1. 10. pppn 55 | 
petition of the commons, \” 1 

+ The caſe of fir John Mortimer i in 2. H. 6. is probably meant. See rot. part. 
vv. 3. 5. 203. F. H. 

4 E. 


i 
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4. E. z. at ſome peers, as Mortimer and Matravers, 3 the 
death of E. 2. at which time alſo the lord Thomas de Barclay, though 
he were unqueſtionably a peer of the realm, and was ſummoned to 
and ſat in divers parliaments before and after, yet waived his trial 
by peers and pleaded not guilty to the accuſation, et de bono et malo 
ponit ſe ſuper patriam; and a trial was thereupon had by twelve 
knights and eſquires of the county of Glouceſter in pleno parliumento at 
the lords bar, and by them he was acquitted; - the only precedent 
that ever I ſaw of a trial of a peer by other than his peers, and chat 
by a jury 8 at the lords bar in parliament. 


r beſides chotls peers, that were > tried upon an accuſation of trea- 
fon thus exhibited, there were ſome that were not peers had judg- 
ment of death given upon them, as Beresford Gurney and. others [ 
for the ſame offence. But there 1s a ſolemn memorial entered upon 
the roll ts 6. ne frabatur i in 1 viz. 


Esr YR et acces 8 notre w_ 3 le roy et touts les ſeigneurs en 
plein parlement, que tout ſoit il que les dits peeres come judges de parlement 
empriſtrent en la preſence notre ſeigneur le roy a faire et rendre les dits 
judgements per aſſent du roy ſur aucunes de eux que ne fuerent pas leur peres, | 
et ce par encheſon de murder de ſeigneur lige et deſtraction de celui que fut 
cy pres de ſanc royall et fitz du roi. Que pourtant, que les dits peres que ore 
ſont, ou les peres que ſeront a temps a vener, ne ſoient nies tenus ne charges 
a rendre judgement ſur autres que ſur peres,. ne a ce faire. Mes ayent les 
peres de la terre poer eins de ceo pur touts jours ſoient diſcharges et quites. 
Et que les avant dits judgments ore rendus ne ſoient my trete en en- | 
ſample n'en conſequence en temps en venir, par quoi les dits peres puiſſent 
etre charges deſores dadjudger autres que lur peres contre le ley. de la terre, 
f autiel caſe wee que dien Ow TEE 


- Troven this ace is in part to on their power, but to dil. 
own any e 28 them to give judgment 57 others than 
NV W their 
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their peers; yet the concluſion tells us, that ſuch a judgment is 
againſt the law of the land *. And it is obſervable, that though 
the caſe then in hand was a Judgment of death, yet the tenor of the 
declaration i is general. | | 


AnÞ yet FR lords were not as good as their words; for in the caſe 
of Gomenies and Weſton 1. R. 2. though they were no peers, 
judgment was given againſt them for treaſon ; and the like was done 
in Hall's uw 1 H. 4- | 


Yer it ſeems, even before the ſtatute of 1. H. 4. hereafter men- 
tioned touching appeals of treaſon and other miſdemeanors, the 
party accuſed by ſuch a private impeachment might decline the trial 
by the lords by examination of witneſſes, and put himſelf po A 
trial by the country. 


Ax thus rot. parl. 5. R. 2. n 43. when Clivedon accuſed Cogan 
in the lords houſe in parliament for a treaſonable offence, the party 
impeached, being. only a commoner and no peer, pleaded not 
guilty to the impeachment, et de ceo il ſoy mette de bone et male 
ſur le verdit de payis, et ſur ce al fyne de ce parlement fuerent les partyes 
_ adjournes devant les juſtices a la commun ley de quant gue mas a ce 


ley | [2 
Y © i : 
- 33 


Axy this is agreeable to Magna Charta, cup. 29. nec ſuper eum ibimus 
ni per legale judicium purium ſuorum. And this being duly conſidered, 
may perchance go far in impeachments of commoners, eſpecially 
by private impeachments, and poſſibly by others, as to the point of 
trial by examination of witneſſes before the lords in criminal 


cauſes. 


Sou indeed have thought this declaration «; 4. E. 5 being done 


. Vid. Journ. Dem. Proc. 2 Fuly — H. 5 ; 
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thus ſolemnly in pleno parliamento was a ſtatute * or act of parlia- 
ment. But that ſeems not ſo clear. But it was certainly as ſolemn 
a declaration by the lords as could be made leſs than an act of par- 
liament, and is as high an evidence againſt the juriſdiction of the 
lords to try or judge a commoner in a criminal cauſe as can poſſibly 
be thought of: 1. becauſe done by way of declaration to be againſt 
law: 2. becauſe it is a declaration by the lords in diſaffirmance of 
their own juriſdiction, which commonly judges chuſe rather to am- 
plify, if it may be, than to abridge. ; 


3. Tux third method of proceeding in capital caſes, as alſo 
ſometimes in cauſes merely criminal, was by a kind of parliamen- 
tary appeal by certain lords appellants. Thus it was done in the 
great proceſs in parliament 11. R. 2. by the lords appellants, and 
afterwards in 21. R. 2. by lords appellants of the contrary faction. 
And this not only, where peers were appealed, but where com- 
moners were alſo appealed, who had in thoſe caſes judgment of 
death. „ : 


4. Taz fourth courſe of proceeding even in capital cauſes was by 
articles of impeachment by the houſe of commons. And this was 
commonly uſed, not only before the ſtatute of 1. H. 4. de quo infra, 
but after, as in the impeachments of Gomenies and Weſton and 
the biſhop of Norwich 1. & 7. R. 2. Lyons and Alice Peres 50. E. 3. 
the duke of Suffolk in 28. H. 6. the duke of Buckingham 3. Cha. the 
earl of Strafford in 16. Cha. and divers others : and that not only in 
caſes capital, but ſuch as were only miſdemeanors. 


Now to give an account how the law hath been taken touching 
| theſe kinds of proceedings, and what hath intervened touching 
them. 


Ihe judges in 1689 inclined to this opinions. See Fourn, Dom, "Proc. 2 Jah 1689. 
wb. 


1. Fox 
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1. For the firſt of theſe there is no queſtion ; for ſuch declarations 
by the king and both houſes in purſuance of the ſtatute of: 2.5. E. qui 
are of the firengrh of acts of parliament. 


N Fe on the ſecond of theſe, viz. impeachments of treaſon by the 
king's miniſters, as his attorney generals, this hath been held againſt 
law, and particularly againſt the ſtatute of 25. E. 3. ft. 5. cap. 4. before 


recited. And though it were a turbulent time, yet it was ſo granted by: 


the lords themſelves in the impeachment preſented by mr. attorney: 
Herbert againſt lord Kimbolton and the five members of the houſe 
of commons, and the proſecution thereby deſiſted from, and the 
accuſation withdrawn. And indeed the ſtatute of 1. H. te feems 1 to 


include this caſe. 


3. As to appeals of treaſon and miſdemeanors, though they were 
in uſe at the common law, as appears by Britton cap. . and 


much uſed in parliament, eſpecially in the time of R. 2. yet by the 
ſtatute of 1. H. 4. cap. 14. all appeals of treaſon and alſo of miſde- 


meanors in parliament at the proſecution of any private perſon are 
Wholly taken away. For the words are general, that no appeals be 

from henceforth made or in anywiſe purſued i in parliament in time to 
come. Vid. rot. Parl. 8. H. 6. u. 38. 

AND . in ds 1 now continuing by 3 | 
where the earl of Briſtol delivered in articles intitled of high treaſon 
and other miſdemeanors againſt the earl of Clarendon, upon a folemn _ 
reference by the houſe of lords to all the judges, it was unanimouſly 
reſolved and fo reported, that both as to the matters of miſdemea- 
nors as well as thoſe of high treaſon this impeachment v was N | 
law and. + the ſtatute of 1. H. 4. c. 14. : 


- 


fk is true, that rot. parl. 15. E. 3. u. 41. there was a i judicature 7 
ſet up by act of parliament in the lords | houſe for miſcarriage of 


| , miniſters „ VIZ. ow . ouftes et puniſes par le Judgement” des , 


| peres Ch > 
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peres et autres covenables y miſes; et ſur ce le roy ferra prononcier et faire 
execution ſans delay ſolonc le judgement des peres en parlement. But this 
juriſdiction laſted not long; for by the parliament of 17. E. 3. 3. 23. 
that whole parliament is at once repealed, et perdu le noſine de ftatut 
come cel qu'eft- prejudicial et contraire as leyes et uſages de realme et as 
droits et prerogatives de noſtre ſeigneur le "9, and was never enacted 
again. 


. Bur as to a criminal proceeding upon an rmpeachiivent ſent up 
to. Mo lords by the houſe of commons, that was never eſteemed 
within the prohibition of the ſtatute of 1. H. 4. and accordingly it 
was declared by the judges in that reſolution above mentioned in the 
caſe between the earls of Briſtol and Clarendon. | And the reaſon is; 
becauſe the accuſation or impeachment of the houſe of commons is 
in nature of the higheſt preſentment or indictment * the grand in- 

2 of che whole e 


Is rot. 101 2. H. 4. ft. 30. fav is Aan of the fans of 
1. H. 4. there was a ſtrange judgment of treaſon given againſt the 
earl of Salifbury after his death by the houſe of lords *, Rox. parl. 
2. H. 5. p. 1. u. 12. a petition of error by his heir was preferred 
and received by the lords; and among other apparent errors, which 
are entered rot. parl. 2. H. 5. p. 2. u. 13. he aſſigns this for error, 
that the judgment was given /ans petition ou aſſent de communes en le 
dit parlement, queux de droit ſerront peticioners ou aſſentours de ceo que 
ſerra ordeine pur ley en parlement. The lords nevertheleſs affirmed 
their judgment; and in 9. H. 5. the earl obtained an act of reſtitu- 
tion. I only mention it to this purpoſe, that notwithſtanding the 
ſtatute af 1. H. 4. an impeachment by the commons was always 


: 5M But nota a this — againſt the earl of Saliſbury after his 5 5 was in in purſuance 
ef a kind of conditional attainder, if ever he took part with R. 2. Vid. rot. parl. 
allowed; 
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allowed ; and accordingly it hath been pradtiſed in all ſucceeding 
ages ſince. 


Tux 3 before mentioned are indeed principally capital cauſes, 
as treaſon and felony. - But withal the reſolutions in the caſe of the 
earls of Briſtol and Clarendon extend the ſtatute of 1. H. 4. to cri- 
minal cauſes that are not capital : and the plain words of the ſtatutes 
of 25. 28. & 42. E. 3. againſt putting men to anſwer upon ſuggeſtion 

without preſentment extend equally to all criminal cauſes as well as 
capital. 


Axp yet I muſt grant, that even in criminals che houſe of lords 
Eid exereiſe a juriſdiction as well after thoſe ſtatutes as before. 


1. In all caſes, where by ſpecial acts of parliament the king's 
council had juriſdiction, which are remembered fupra Cray. IV. 
there the magnum confilium or the lords houſe had a juriſdiction. And 
although it ſeems, that at firſt or in the more antient times the lords 
and confilium regis made as it were but one magnum confilium in parlia- 
ment; yet when in proceſs of time the whole power was aſſumed by 
the lords houſe, ſo that they became the court and the judges and 
others of the confilium ordinarium became but aſſiſtants, the lords in 
parliament carried with them the authoritative ara moe in theſe 
caſes. | 
| | | 
2. Warnzas by the tacit conceſſion of the commons petition in 
_ parliament rot. parl. 1. R. 2. u. 87%. and the fuller enforcement thereof 
rot. parl. 2. R. 2. p. 2. 1.4. both mentioned at large ſupra CH Ap. IV. 
there was a looſe left for ſome juriſdiction in the council, where the 
offenders ſeemed too great for an ordinary proſecution, or the nature 
of the offence carried on by oppreſſion with a high hand; the e 


\ 


. Vid. rot. en. I. . 1. 162. N ſtatute 1. R. 2. 
of 
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of lords aſh the eee ſtatutes did many times interpoſe 
with their power, and called the offenders before them upon com- 
plaint of private perſons. But it rarely ended in any judicial 
puniſhment, unleſs the parties ſubmitted thereunto ; but only a due 
proviſion to Anne the inconvenience. | 


| 1 were theſe char follow. 


Kor. par. 4. R. 2. u. 17. touching ſome dangerous letters ſup- 
poſed to be written by Ralph Ferrers found to be forged, and there- 
upon rot. parl. 5. R. 2. v. 42 diſcharged. 


Ror:. parl. 5. R. 2. 1. 45. a great riot by PE town of Cambridge 
upon the ſcholars. They ſubmit themſelves de alto et baſſo to the 
king's determination; par vertu de quel ſubmiſſion le roy par advice de 
prelates et ſeigneurs en ce parlement ſeizes their franchiſe, and gives 

part to the univerſity, and reſtores the reſt to the town. 


Ror. parl. 8. R. 2. u. 12. * Candiſh upon the complaint of the 
chancellor for a ſcandalous defamation by a petition. He Candiſh 
is fined and impriſoned. But this is but purſuant to the act of par- 
lament againſt choſe, that fail in proof of their petitions. 


| Ibn n. 19. the townſmen of Bury adjudged by the lords to 
be bound to the abbot in. bonds with certain conditions, nient obftant le 5 
commune ley de terre oft encounter ceſt graunt et ordonnance; for it was a 
capitulation by the townſmen by ene to gain a pardon. © 


Kor. part. 15 FA 2. 1. 16. upon the petition of the prior of Hol- 
land touching a riot and forcible entry, a ene iſſued to a 


5 There is an error in this reference ; 1. 13. of 8. R. 2. being the caſe of Walter 


Sibdill, who was fined and e for defamying Robert de Vere; earl of OD : 
. H. 


4 


8 ſerjeant 


3 
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ſerjeant at arms to take and bring in the rioters. They came and 
confeſſed the riot, and were committed to the Tower till they made 
fine to the king, which they did. This is the only caſe of latter 

times, wherein offenders of this kind were fined: but yet it was 
agreeable to law; for they had by the act of ＋ cognizance of 
ſuch caſes. | 


Ia1p EM ». 17. the abbot of St. Oſyth complained of oppreſſion 
_ and maintenance by John Rokell. He was committed; and after 
the difference ended PL the award of TR of 8 7 


IS1IDEM n. 19. Brian commited for putting a | papal bull in exe- 
cution. This was within the cognizance of the lords by the ſtatute | 
of proviſors, 5 hich refers it to the confilium regis. 


ids 1. 20. 21. Hardinge committed 40 che Tower for a falſe 
accuſation againſt the archbiſhop of Canterbury. This was but inci- 
dent to their ARA — 


Kor. parl. 16. R. 2. n. 19. Richard Gomeſter Gott of the 
power and oppreſſion of his adverſary referred to an award; and i 
not ended that a 8 jury be returned in the 1 75 in the court 
1 | 8 

Ror. port. 17. R. 2. N. - Peresen n Windſor and ee n 
ry The defendant acquitted My We ny of the Fs 
| 18 85 and conn ore . | | WW 

 Ror. parl. 6 EH. 4. 1. 1 19. hides Pd and Courtney touch- | 
ing a riot, forcible entry, maintenance, and oppreſſion in a ſuit at | 
law. Direction given only that a good Jury | be returned. [| 


1 
1 


+ The original has a blank here,—F, H. 


IBID EM, 


CH ACPUTRRS ⁵² aw 


- In1DEM z. 20, between the abbot of Newnham and Courtney 
for a forcible entry and other outrages. Courtney committed and 
ordered to keep the peace. 


 IB1Dem z. 21. Portington againſt the ſame Courtney for oppreſ- 
ſions and undue obtaining of releaſe. The releaſe, by conſent of 
Courtney and judgment of che lords and king, chereupon vacated, 


: and a ſpecial aſſiſe directed. 


Ror. . 13. E. 4. 1. 12. between the lord Roſs and Tirwhitt 
for riots. Referred to the archbiſhop's award, and by him ended. 


Ax rEn the time of H. 4. I find very little footſteps of proceeding 
in the lords houſe in caſes criminal: but people took their ordinary 
courſe at law; or if they reſorted t6 parliament, they began inthe 
houſe of commons, and then it was tranſmitted by chem t to the lords, 


and it ended i in a bill or act of parliament. 


Ax thoſe caſes above mentioned Wh the moſt that I find after 
25. E. 3. which nevertheleſs appear for the moſt part to be, either 
in ſuch caſes where the houſe of lords as the magnum confilium regis 

had juriſdiction by acts of parliament, as in great riots, falſe accu 
ſations before themſelves; or where by the power and outrageous 
oppreſſion and violence of men of power the proceeding of the com- 
mon law was obſtructed; and by the power of the lords houſe and 
their interpoſition that obſtruction removed, and ſuits remitted to 


their ordinary regular courſe in the orginary courts of Juſtice. 


Axp 3 in | Goſs marhulent times 9 was great neceſſity and 

a uſa of ſuch interpoſition-of the lords houſe to preſerve the peace, and 

to afford the law its due courſe and current; and therefore in thoſe 
O 2 ads 


- Be; 
33 
« ' * * 
F * 


be. JURISDICTION OF LORDS HOUSE OR PARLIAMENT: 
Acts of 1. R. 2. and 2. R. 2. above mentioned ricky allowed evert 
to the e ordinarium. | 


Nav hence it was, that when rot. parl. 2. H. 6. n. 16, the private 
council of that young prince was eftabliſhed, and their power de- 
clared by act of parliament, it is ſpecially provided, that all bills 
| before them, that contain matters terminable at common law, be re- 
mitted there to be determined; but if ſo be the diſcretion of the 
council feel too great might on the one fide and unmight on the other, 
there they might diſcreetly interpoſe, that ſuits be fairly carried, 


An though poſlibly as well the lords houſe, as the king's council, 
by occaſion of theſe admiſſions and exceptions, might in ſome caſes 
exceed; yet neither the one nor the other took upon them an univer- 
ſal or common juriſdiction in criminal cauſes, but left them ordinarily 

to the ordinary courts of Juſtice, | 


Hey in all caſes, als the evidence of the fact was not clear by 
the confeſſion of the parties or great notoriety of the fact, the party 
complained of might plead the general iſſue, and put himſelf upon 
the country. And then the complaint was either ſent into the king's 


bench to be tried, which was the uſual courſe; or ſpecial commiſſions 


of enquiry iſſued to try it by inqueſt; or (which was very rare) it 
was tried by a jury returned coram rege et confilio, as was done in the 


caſe between Bartholomew Badleſmer conſtable of the caſtle of 


Briſtol and the mayor and commonalty of Briſtol ; where the jury 
was returned coram confilio, and found the defendants guilty, for which 
they made fine of two hundred marks, rot. parl. 9. Z. 2. 1. 7. 
which though it were a proceſs coram confilio, yet it ſeems to be in 
the lords houſe in parliament, becauſe entered there of record; the 
only example of ſuch a trial in parliament, except that of 4. 8 
of the lord Barclay abovementioned, and that of Alice Peres, rot. 
parl. l. R. 2. who OR nor guilty, and was tried by” a 2255 of 


Jury. 
* > 


AxD 


CHA TT HER WL: 1701 


Axp thus much of criminal proceedings in the lords houſe, 
Wherein I meddle not with proceedings in caſes of breach of prlvi- 
lege, becauſe of another nature, Nor have I mentioned many caſes 
before 25. E. 3. in the times of E. 1, and ſome in the beginning of 
Z. 3. becaufe before the ftatutes of 5. 25. & 42, E. 3. which were 
made againſt proceedings without due preſentment, Nor have I 
mentioned the proceeding againſt Lee rot. parl. 42. E. 3. u. 21. 22 
ec. that againſt Lyons the lord Latimer and others rot. part, 
50. E. 3. 1.17. 20. againſt Gomines and Welton rot. parl. 1. R. 2. 
u. 38. that againſt the biſhop of Norwich, + R. 2; that againſt the 
dukes of Surrey and Aumerle marquis of Dorſet earl of Glouceſter and 
John Hall touching the murder of the duke of Glouceſter * : for 
he, that carefully looks into all parts of the records of theſe proceed- 
ings, will find them, either by the promotion or petition of the 
houſe of commons, or in purſuance of acts of parliament direct- 
ing and Gerolore I do not mention them. 


AnD the like method of W of che houſe of commons 
delivered into the lords houſe, againſt as well commoners as peers, 
hath been frequently uſed in latter times. Whereupon the lords 
took the defence or anſwer of the perſons impeached ; received 
| proofs; and upon a private debate among themſelves firſt had, 
agreed touching the cenſure whether guilty or not guilty; and if 
guilty, then proceeded to the particulars of their cenſure, and oſten- 
times acquainted the king with their ſentence. And when the 
lords were agreed of their judgment, they ſent to the houſe of com- 
mons to acquaint them they were ready for judgment. Whereupon 
the houſe of commons came up to the lords houſe with their 
ſpeaker, and demanded judgment againſt the perſons impeached ; 
and the lords being in their robes, the chancellor or other ſpeaker of 
the lords houſe read and pronounced the judgment of the lords. 
This was the method uſed in the parliament 1620 in 18. Jam. 


17 Rer. parl. 7. R. 2. 1. 15. F. H. 1 Kol. parl. 1. H. 4.—F. H. 
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againſt the lord chancellor Verulam, 20. Martii 1620. 3. Maii 1621, 
4. Maii 1621, againſt fir Thomas Michel; 4. Maii 1621. againſt 
Yelverton ; 15. Maii 1621, againſt Flood, who was firſt cenſured 
by the houſe of commons, (whereof the lords complained as an 
intruſion upon their judicature) and then after a conference between 
both houſes cenſured by the lords, 5. Maii 1621, 25. Maii 1621. 

The like method of proceeding in all points in the parliament 5 
21, Jam. as againſt the lord treaſurer, viz. the earl of Middleſex, 
as appears by the journal book of that parliament. ; 


"CHAPTER xvn. MS 


CHAP, xvn. 


CONCERNING THE JURISDICTION or THE HOUSE or LORDS IN 
CIVIL CAVIES IN THE FIRST INSTANCE, , 


1 COME t to conſider the juriſdiction of the houſe of lords in civil 
J Ä cauſes by original petition or in the firſt inſtance. : 


THE cxnetile of juriſdiction in FE of this nature is of two 
Kinds.—I. By way of tranſmiſion.—II. Dy waye of deciſion or final 
determination, IT 


I. As to the former of theſe, it is without queſtion, that the ſame 
was always exerciſed by the conſilium regis as well in parliament as out 
of parliament, and by the magnum confilium in parliament, and by 
the houſe of lords when they nn the n power TR to 
themſelves. | 


Axp this was nothing elſe but a remitting of petitions and peti- 
tioners to the king's ordinary courts ; ſometimes generally ; ſome- 
times ſpecially, with ſpecial direction either touching the proceſs or 
ſome circumſtances or directions of proceeding, whereby the ordinary 
courts were aſſiſted and proceeded to the final determination of 
cauſes : and was indeed rather an act of advice council _ Ps 


than any deciſive or eee Juriſdition. 


AnD of ſuch Linde of directions both the antient and later Eon 5 
liament rolls and bundles of petitions are full; and it was and is 
| unqueſtionably allowed” to that houſe, and was of great uſe to the 


people. 85 


II. As 
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II. As to the ſecond, the decifive or determining juriſdiction, ſuch 
a juriſdiction as ended in a judicial ſentence or judgment and coer- 
cion or execution thereupon. And this is conſiderable under two 
reſpects or relations :—(1.) In ſuits, where the king's intereſt was 
concerned: (2.) In ſuits or petitions between party and _ 


(1. Tovenixo the former of theſe, it is certain, chat in many 
caſes the lords had juriſdiction to give a decifive judgment. Such 
were caſes of petitions of right indorſed by the king to t'1e houſe of 
lords; monſtrans de droit; ordering of procedendo in loqueld or ad judi- 
rium upon aid-proers or rege inconfulto upon diſcuſſion of the caſe; 
etate probandd, idiot4 examinando, interpleading upon very prayed. 
And hitherto may be referred many of the caſes inter placita parlia- 
menti Edevardi primi, the pleas coram magno conſilio rot. parl. 8. E. 2, 
mM. 1. & 2. for the hoſpitals of Thomas of Acon and North Allerton, 
rot. park. 9. E. 2. u. 3. dorſ. the great plea for a livery by the ſiſters 
and coheirs of Gilbert of Clare earl of Glouceſter againſt the widow 
of the ſaid earl, who to obſtruct the livery alledged ſhe was with 
child ; where, after many tranſactions at length coram archiepiſcopo 
Cantuarix, et aliis prælatis et comitibus et baronibus, cancellario, theſau- 
rario, juſticiariis de utroque banco, cancellario et baronibus de ſeaccario, 


clericis de cancellarid, et aliis de confilio domini regis, ibidem recitatus fuit 


totus proceſſus; et quia apparet, quod tantum temporis elapfum fuit 
à tempore mortis prædicti comitis, concordatum of 5 * obe redes ad bere- | 
en comitis admittantur. | . 


Tun me whe that 1 the bop of Durham, ibid, m. 8. 


for royal eſcheats, and infinite more. 

1 hitherto may be referred the caſes of titles of honour and 
precedence between the nobility; though regularly fuch caſes. come 
8 5 to 0 king, and 1 reference from him to the lords. For theſe 
| matters 


IS 4 ere es ear ond 
— 


— — 9 OTTER 


11111111 ²˙ !i .... ß 


matters of honour, whereof the lords are proper judges, ſuch were 
the caſes rot. parl. 11. H. 6. . 32. for the carl of Arundel, where 


judgment is given for him by the king de adviſamento et Ae Me» 
fatorum ducum comitum et baronum i in Parliamento. | 


Bor it is true 707. parl. 3. H. 6; 1. 11. im + the controvefſy for pre · 


cedence between the earls marſhal and Warwick it is judged by 
the king, de aviſamento et aſſenſu dominorum ſpiritualium et temporalium, 


et communitatis regni, necuon juſticiariorum, ſervientium domini regis 
ad legem, et aliorum de confilio, that the earl marſhal as ſon and heir 


of the duke of Norfolk nomine Kilo et honore Nor folciæ . et e | 


and fo had 1 ORTY 


05 De 27. H. 6. 1. 18. the caſe of precedence between the earls 
of Arundel and Devonſhire, and referred to the judges. They re- 
turn their anſwer, that the caſe ought to be determined by the king 
and his lords, and not otherwiſe. Judgment given by the king by 
the advice and affent of the lords ſpiritual and temporal for the 


FF 


earl of Arundel to enjoy the place and precedence by reaſon of the 


_ caſtle and honour of Arundel. And of the ſame nature were the 

decifions of the houſe of lords on the titles of the office of great 
chamberlain and earldom of Oxon in 3. Car. 1. and of the title of 
lord Gray de Ruthen i in the beginning of the parliament of 16. Car. 1. 
by reference from the! King to the houſe of lords. 


_ (2.) Bur as to petitions between party and party concerning mat- 
ters of private intereſt, how far the lords could or could not exerciſe 


a deciſive or judiciary determination in the firſt inſtance, hath of late 
been a great cauſe of contention. 


Jo come therefore to ſome certainty in that caſe, we muſt ſup- 


pole the matters, wherein relief is defired by ſuch petitions, fall, 
neceſſarily under one of theſe two heads, viz. Fi Rs, Either they 


- = 


1 | | 5 : | are 


- 4% : 
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are ſuch as are relievable in the ordinary courts of juſtice : Or, Sz- 
cop x, They are not relievable in — ordinary courſe and courts 
of 128 


As to the Fixsr of theſe caſes, it is certain, that the lords had 
no deciſive juriſdiction in ſuch caſes; but were only to indorſe the 


petitions with a remiſſion to the ordinary courſe and courts 0 | 
juſtice, 


Tuns appears abundant, | 12 8 e — 


e heften declaration be FIRE and bots bauſes of 
parliament declaring their juriſdiction to extend only to ſuch caſes, 
que ne purrent eſployt hors de parlement, it would be too troubleſome 
to ſet down all the particular words of the declarations of parlia- 
ment in ſuch caſes. Take theſe few inſtances, for many more that 
might be given, plainly expreſſing this aſſertion: Roz. part. 28. E. 3. 
1 3 . H. 4. u. = . e ee e a ee 1. . 5 
% 


2. By the affienation of triers of petitions in parliament, whoſe 
office it was to garble the parliamentary petitions, and to diſmiſs as 
they found remediable or determinable in the N courts of 
Juſtice to their 1 8 1 | 1 

3. By the cherten Forks of the” indorfernents'of id pe- 
ritions determinable by the ordinary courts of juſtice, remitting them 
to their ordinary courts, viz. ſequatur ad communem legem ; ſequatur in 
cancellarid per breve originale; habeat breve formatum in cancellarid ſu- 
per caſum; and many more to the ſame effect, the numbers whereof 


were almoſt infinite both in the parliament rolls and bundles 1 Par- : 
: _— 8 ma Tot 


oh | 
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3. By the judgments of the lords themſelves in parliament. 
Amongſt many that might be inftanced, I ſhall only mention two 
or three; which, being given by themſelves in difafirmance of 
their own juriſdiction, are of more weight and value than a whole 
cart- load of inſtances of private cauſes heard and determined by 
them in the firſt inſtance, where poſſibly the defendant durſt not or 
did not plead or except to their juriſdiction. 


| Ror. parl. 18. E. 1. Ryley p. 33. 35. The biſhop af Winton 
being queſtioned in parliament at the ſuit of the king and his mother 
touching the patronage of the hoſpital of St. Julian's in Southamp- 

ton, he pleads, that he found his church ſeiſed thereof, and de- 
mands judgment, / debeat fine breve domini regis inde reſpondere. Jadg- 
ment thereupon given, ideo quoad hoc fine die ad preſens; et dominus 
rer habeat breve verſus ipſum, quod reddat ei advocationem; et ot 
ejectionem cuſtadis OW) veritas Per. Sotriam. 5 


'Panr:. 18. E. 1. Ryley 43. upon a ſuit in parliament between Adam 
claiming the lands of Henry Edelingthorp as his ſon and heir againſt 
Hugh Lowther, Hugh pleads, that idem Adam actianem ſuam (ſi quan 
habere debeat per Ham mortis anteceſſoris per legem communem in caſu 
confemili habere poſit et ſuum jus recuperare, & petit Judicium, fi de | 
tibero tenemento ſuo debeat hic reſpondere fine brevi ; et quia aftio de 
prædicto tenemento petendo et etiam recuperare ſuum, fi quid habere debeat 
vel poſit, eidem Adamo per aſiſam mortis anteceſſoris competere debet, NEC 
EST JURI CONSONUM VEL HACTENUS IN CURIA ILLA USITATUM, 
op ALIQUIS SINE LEGE COMMUNI ET BREVI DE CANCELLARIA | 
DE LIBERO TENEMENTO . $U.O RESPONDEAT, ET MAXIME IN CASU 
UBI BREVE DE CANCELLARIA LOCUM HABERE POSSIT: Dictum eft 
eidem Adamo, quod 0 e per breve de cancellarid, J fibi videret 


expadire. | 55 


Nor. parl. 13. R. 2. 1. 10. in the caſe of FA bse an 


original perition was preferred to the lords touching the forfeiture of a 
P 2 : | mortgage. 
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mortgage. The cauſe was heard, and the lords gave this judgment: 
11 ſemble al ſeigneurs, que la dite petition weft petition de parlement, eins 
que la matire en icel compriſe deuſt eftre diſcus par la commune ley ; et pur 
ceo agard feuſt, que le dit Robert irroit ent ſans jour, et que le dit Adam 
ne prendroit riens par ſa ſuit, eins qu'il tits par le commun ley, 7 lui 
ſembjeroit a faire. 


| Nora 1. there was matter of great equity in the caſe; for though 
the money were not, it may be, paid preciſely at the day ; yet alt or the 
greateſt part thereof was ſatisfied. —2. Note the judgment is not 
barely a piece of kindneſs of the lords. The words are deuft eſtre 
diſcus par la commune tey, and not in parliament, for that 15 


cauſe. 


8. By the acts of parliament of 5. E. 3. 25. E. 3. 28. E. 3. 
42. E. 3. no man ſhall be put to anſwer touching his freehold with- - 
out original writ and due proceſs of law, which indeed is no a but. 
in affirmance of the common law of the nd. 


So that upon the whole matter it is apparent, that for matters re- 
mediable in the ordinary courts remedy ought not to be given in 
the lords houſe; and indeed it is againſt all reaſon it ſhould invert 
the whole ceconomy of the laws of England, as is ſhewn ſupra 
: Cnar. XV. - 


IX the Sxcoxp place therefore I come to conſider of caſes not re- 
lievable in the ordinary courſe of juſtice in the king's ordinary courts, 
and how far forth the houſe of lords hath W or peared 

deciſion 220 coercion in ſuch caſes. 


And touching theſe 8 will be this diverſity, which will be 
applicable to this inquiry: — 1. Seme caſes may not be relievable in 
the king's ordinary courts ; be becauſe i in truth there is no. law already 

| | eſtabliſhed 


c H Ar Tn - X00 l cð 


eſtabliſhed for their relief, though it may be juſt and reaſonable, chat 

a law ſhould be provided for the caſe or caſes of like nature, —2., 
en caſes are not relievable in the ordinary courts of juſtice, by 
reaſon of ſome collateral impediment or accident, that obſtructs the 
relief in the ordinary courts, 1 the law itſelf be more defective 
therein. 


1. As to the former of theſe it is certain, the houſe of lords hath 
no juriſdiction or power of relief in ſuch caſes; for that were to give 
up the whole legiſlative power unto the houſe of lords. For it is all 
one to make a law and to have an authoritative power to judge ac- 
cording to that, which the judge thinks fit ſhould be law, though in 
truth there be no law extant for it. In ſuch caſes therefore the 
whole parliament is to be reſorted to, either to make a new general 
law which may comprehend the caſe in queſtion, or to give par- 
ticular relief to the caſe by the full legiſlative power and by wy of 
parliament, | 


AD that this is ſo appears abundantly by the inſtances hereafter 
given, and many more that might be given in the caſe, 


Ror. parl. 14. E. 2. Ryley 409. Ad petitionem Martini Chamber- 
lan to have a manor held of him by the Templars r now diſſolved, 
ita reſponſum eſt, NON EST LEX ORDIX ATA. 


TEMORE E. 3. Ryley 653. At the petition of John Kirbrooke 
to have remedy for waſte committed by tenant in tail after polibiliy, | 
8 LEY N'EST MY UNCOR ORDEIN EN CE AE. 


PETIT. parl. 8. E. 3. u. 44. At che petition of Lucas Burgh the 
| king's attorney praying an exigent upon a judgment. in attaint 


2 in the . s bench gs ſir Ralph Camoys „ reſponſ.. 
: IL 
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IL SEMBLE A COUNCELL QUE L'EXIGENT NE POIT ESTRE AGARD 
EN CET CASE $I CEO NE SOIT ORDEINE PAR NOVEL LEY. 


Ror. parl. 8. E. 2. m.* . dorſ. Joan de Borreſden petitioned, 
that ſhe might be barred by the collateral warranty of her mother 
without aſſets. The confelivm ordinarium thought it to be within the 

reaſon of the ſtatute of Glouceſter, which takes away the bar by the 
warranty of the father unleſs aſſets deſcend, and therefore anſwered 
accordingly. But this anſwer being recited coram magno conſilio 
was diſallowed. Et quia ita petitio non poteſt finaliter expediri sI NR 
" EXPLANATIONE STATUTI PRDICTI, ifeo oftendatur coram WAJO- 
RIBUS, ef fiat inde explanatio. And certainly that, which was meant 
by MaJor1BUs, was intended of the whole ns to 8 an 
explanatory aft, 


Ror. 1 8 . E. 3. upon a petition for the owners to 
improve waſtes in foreſts, the anſwer was, Ceo ne poet eftre fait SANS 
NOVEL LEY, à que les communes ne font uncor adviſe daſſenter. 


' BuxDELL. petition. 8. E. 3. 1. 41. upon the petition of John de 
Roges deſiring to be diſcharged of a ſtatute merchant extorted from 
him by bis guardian during his minority, Rxsroxs. S˙1¹ foit Uncor 
deins age, il ad ſa ſuit devant le roy 5. „ 1k SOIT DE PLEINE AGE, 
L*AVERMENT NE MY GIST. | 


By theſe and the r it 5s apparent, the caſes not re- 
levable by the law were not relievable in the lords houſe in parlia- 
ment, if the unrelievableneſs were for want 8 5 A aw 1 to eee : 
them. | FE ERNSS 


Axp therefore during the bang 0 of: this blen * when my 


VF „„ © 

+ Lord Hale means the ſecond Weser of c 2. which SD 8 May #661, 
and was not diſſol ved till above ſeventeen years afterwards, namely, till 24 Jan. 1688- 9; 
— F. H. 
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cöbein of Vantore petitioned againſt a fine obmined from the lad 


Powell by a great force. uſed upon her and by fraudulent contri- 


vances of a very high nature; yet they could not have relief in that | 


way, but were conſtrained to avoid it by an act of parliament®*; and yet 
not without great difficulty, notwithſtanding the caſe of E. 10 
where a fine was avoided by reaſon of the fraud of an attorney inſert· 


ing more lands than were intended. 


_- And hidwed ir was, that although it was notorious, that the 
Spencers by their great power and favour in the time of E. 2. had 
obtained fines and recognizances of great value, there was a ſpecial 
act of parliament anno 1. E. 3. cap. 1. to avoid theſe fines and re- 
cognizances, which could not otherwiſe have been avoided, no not 
byy a judgment of The lords houſe. | 


2. TYEREFORE we are to reſort to the ſecond kind of unrelievable- 
neſs of caſes, wherein yet there was relief to be had in the lords houſe 
in parliament namely, when it was by reaſon of ſome collateral 
obſtruction that hindered the relief. 


Axp this was principally in theſe caſes.— 1. When the king's 
intereſt was concerned, who could not by law be ſued as a common 
perſon might, but it muſt be by petition, as in caſes of petitions of 
right, monftrans of right, aid prayed of the king, ſuits for livery, and 
the like; all which, though many of them might be proceeded 
upon in chancery, yet were frequently begun and many times con- 
cluded, ſometimes before the confilinm ordinarium, ſometimes in the 
lords houſe in parliament.—2. Where the party defendant was fo 
potent, and his practices ſo turbulent, that the ordinary courſe of 
Juſtice was obſtructed, as by riots, maintenance, &c. whereof before 
Cray. + in which caſes the lords did oftentimes interpoſe their 


* See private acts of 13. and 14. Cha, 2. chap. 27, F. H. 


+ Cnar. XVI. See before p. 96. to 100. F. H. : 
authority 
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authority to remove ſuch obſtructions and to give the ordinary courfe 
of law its current ; and they had the countenance of parliamentary 
acts of conceſſions for ſo doing, as is before ſhewn 6 
3. In the caſe of corruption or bribery of the judges, that were to 
determine cauſes, or when they unduly made uſe of their own power 
place and authority in caſes of their own intereſt, of which we have 
had formerly inſtances, | 


Tuxs were the caſes for the moſt part, wherein the lords decifive 
juriſdiction was exerciſed ; becauſe no relief could be ordinarily had 
otherways ; and this is accordingly ſo expounded by thoſe acts or par- 
liamentary deliberations in 1. & 2, R. 2. mentioned in the former 
Chapters. 


0 cnar. XVI. p. 96. 99. 100. — F. H. 
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CONCERNING THE JURISDICTION OF THE LORDS HOUSE IN THE 
SECOND INSTANCE, VIZ. IN CAUSES ORIGINALLY BEGUN IN 
OTHER COURTS :. AND FIRST OF VOLUNTARY ADJOURNMENTS. 


F COME now to confider of the juriſdidtion of the lords =D 
in the ſecond inſtance; * , In cauſes originally begun in 
other courts. 


Axp this is in two Kinds: — 1. in relation to pleas or ſuits depending 
and not determined in the courts below: —or 2. concerning ſuits. 


determined oy judgment. 4 


Tux firſt I call pleas removed by. way of. adjournment. The 
ſecond is in caſes of writs: or tt of errors or appeals. 


As touching adjournments, dew s are of two kinds viz. 1. Such 
as are voluntarily made PF the courts below themſelves in caſes. 
of doubt or difficulty. 2. Where it is done by the precept or 
order of the court of blen or lords houſe or by the king's. 


Writ.. 


Coxckxxi NG volley ee of matter into che lords 
| houſe, it was frequently done, 1. in caſes of great difficulty; 2. in 
eaſes of great weight, moment, or concernment: both which were 
ſometimes of the whole cauſe to receive its determination there,, 
ſometimes only of ſome particular eoint or queſtion. 


9 . Ax 
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AND this was oftentimes of 8 uſe to the ordinary courts of 
juſtice; for here was a kind of concentration of the men of greateſt 
learning in the laws, as the chancellor, juſtices, king's ſerjeants, 
maſters of chancery, and other of che king's conſilium ordinarium; 

and beſides this there was the reputation and e of the e 
and clergy. 


Tavs in 40. E. 3. 34 *. the judges adviſed with the lords in par- 
liament touching the conſtruction of the ſtatute of amendments. 
And thus it was frequent for whole cauſes to be thus adjourned 
. into the lords houſe. P. 4. E. 1. rot. . coram rege, T. 15. E. 1. 
. F. 1. rot. zu. ibid. P. g. E. 2. ibid. rot. 112. 
rot. parl. 9. H. 5. p. 2. 1. 11. 12. ee a prohibition iſſuing out 
of chancery. | 


SOMETIMES the cauſes were of that moment, that they could not 

well be ſettled without the joint advice of both houſes, who were 

= thereupon called together. Such an inſtance we ſhall in the next 
Chapter meet with, 14. E. 3. Staunton's caſe. 1 


— 


Ano this courſe of adjournment, n for advice, into the 
| parliament i is no other but what is directed by the ſtatute of Weſtmin- 
ſter 2. cap. 24. Scribant caſus, in quibus concordare non Poſſunt ; et re. 
ferant eos ad proximum purliamentum. And the like direction in effect 
is given by the ſtatute of 14. E. 3. in caſes of delays of judgment by 
reaſon of diverſity of opinion difficulty or weight, whereof hereafter. 


Bur this courſe hath not been much of uſe in latter ages, by reaſon 
of the delay it gave in proceedings and the intervention of public | 
buſineſs. But in caſes of difficulty in latter ages adjournment of 
cauſes into the exchequer chamber for advice hath ſupplied in a 
great meaſure theſe difficulties, | WM 155 


> ES ; i. M. 40. E. 3. placito 39. N | 
333 . 
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HN MM 
CONCERNING THE REMOVAL OF RECORDS INTO PARLIAMENT 
BEFORE JUDGMENT BY THE KING'S WRIT OR COMMAND OF 
THE LORDS, AND ANTICIPATION OF JUDGMENTS BY THEM 


IN INFERIOR COURTS. 
T is regularly true, that antiently the lords in parliament did ſome- 
1 times upon complaint of delays of proceeding in judgment in the 
ordinary courts of juſtice, either by reaſon of difficulty or ſome other 
matter, indorſe petitions with advice and remembrance to the ſubor- 
dinate judges to give all due expedition to buſineſſes ſo depending. 
Yea and many times before the ſtatute of 1. E. 3. cap. 8. ſometimes: 
by order of the lords, ſometimes hy the king's writ under the great 
or privy ſeal, upon petitions in parliament, records were removed 
out of the courts below into parliament before judgment, which 

vere for the moſt part remanded again without any thing done there- 
upon. Vid. Paſch. 33. E. 3. B. R. rot. 5. Vantort's caſe, T. 31. E. 1. 
B. R. rot. 34. Montford's caſe, and divers others in thoſe elder 
times. But theſe mandates tending to the delay of juſtice were 

afterwards diſuſed, eſpecially by reaſon of the ſtatute of 1. E. 3. cap. 8. 


Bur it was neither uſual nor regular for them, at any time before 
judgment given in the courts below, to remove the records before i 
- themſelves or before the council to direct what judgment ſhould be 
given in the courts below, and ſo per ſaltum anticipate the delibera-. 
tion and reſolution of the ordinary courts, unleſs in two caſes ;— 
1. When it was defired by the courts below for their own ſatisfaction 
in caſes 'of weight or difficulty, as in the precedent Chapter :—Or- 
2. in the ordinary courſe of an aid-prayer of the king in the courts. 
below, or in iſſuing a writ of rege inconſulto where the king's intereſt 
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was concerned.—Such anticipations as theſe, as they iſſued out of 

chancery ordinarily, ſo ſometimes in caſes of weight it was done by 

the king's mandate or the command of the lords in parliament. But 

tis being but in nature of an ordinary 3 I ſhall not further 
| Ws 6 upon it. 


Axp chat the anticipation of judgments in this manner by the lords 
was neither uſual nor regular, vide rot. parl. 8. E. 2. m. 18. Upon 
the petition of Thomas Hobledon, praying that a record depending 
by writ of error in the king's bench might be removed in plenum 
purliamentum, becauſe it had been long delayed; the anſwer was, 
Sequatur placitum cbrum rege quouſque revocatum vel affirmatum fuerit, 
with a monition only to the judges to proceed to judgment cum ed 
celeritate qud fieri poteft ſecundum legem et confuetudinem regni. And to 
che very like effect a like anſwer is * upon the like petition, 
Vundell. petition. 8. E. 9˙ * 44 | 


15 Doin it is an unreaſonable ching upon che haſtineſs of a ſuitor to 
deny the ordinary courts of juſtice their due time of deliberation, or 
to ſuppdſe before-hand that they will not do what is ge to law 

| 12414776 oi ans | i „„ 


Fur Fo Weh that ſometimes the importunity ade ns 
to the lords have put them upon ſuch anticipation, but Og With 


uny ſucceſs, ee e eee . + 


Axp this anticipation was ſometimes by writ under the great or 
* ſeal, ſometimes by order of che lords. i 


„„ er REID Bike Sy wherdby © Þ pots, this 
. notwithſtanding commands under the great of privy ſeal the Juſtices 
proceed. to do Tc 3 in their courts, the commands of this nature 1 — 4 


* 7 3 o £ NY 3 
W 5 - 5 4 8 
. | Lo - | ed | 
= 2 


0 WD ATT 2h: ado; An 
rare, and when they came were rely obeyed, as tending to delay 
| of Juſtice. 


Taz caſe os ſir Geoffry Stanton was upon a a. of a 
, voucher, whether continuance of ſeiſin might be averred by a 
ſtranger againſt a fine, quod vide 13. E. 3. Voucher 119. There was 
diverſity of opinion among the judges, which gave ſome delay to 
the demandant. Upon the complaint to the king and lords by fir 
Geoffry, the record was ſent for into the lords houſe in parliament. 
Kot. parl. 14. E. 3. * And upon this petition the anſwer was, Aviſe 
e au counſeil, que par le ley de terre Geffry Stanton, q'eft eftrange al fyney 
eft receivable al. avermest q'il a tend, pur ceo q'il weſt oufte de cel aver: 
ment par le flatut ne par autre ley, pur que ta court doit aler al judgment 
ſelonc ce, Sc. And thereupon a writ under the great ſeal bearing 
teſt 22. May 14. E. 3. to the juſtices of the common pleas to give 
judgment accordingly ſelonc Padviſe et agund avant dit. But the 
judges notwithſtanding forbore to give judgment; and thereupon an 
alias; and chat not being obeyed a mandate iſſued to the ſame effect 
under the privy ſeal 1e 17. Junii 14. E. 3. 1 But nothing was 
done by che judges thereupon; for they took not themſelves bound 
by ſuch Anticipation or mandates. And thereupon he complained 
again. And the petition and tranſcript of the record being read en 
plein parlement, afſentu oft par touts en plein parlement, et commaund par 
Les prelates countes barons et autres du parlement, @ fir Thomas Drayton, 
clerk de parlement, 9 il alera al juftices de C. B. et leur dirent g'ils aillent 
4 judgment ſelonc le plea plede devant eur fans pluis delay; et Hils ne 


puiſſent accorder pur difficulty, &c. G ils veignent et apportent le roll et 
record en parlement illoeques a prender finall accord quel judgement ſe dever 


faire, The chief juſtice accordingly brought in the record en pgrle.- 
ment; el afembles a le chauncellor > treaſurer „ Juſtices del un "Me 2 


No. 31.— F. H. 8 
1 do not pereeive ab . nn inclade ——— pro- 
n. in parliament on this caſe of re Stanton. ** * Cott. Abr. f 
Parl. Rec. 130. F. H. | 

| ef 


* - 
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ot del autre, barons d ercheguer, et autres de councell le roy, et en dit | 
parlement veues et lyes le record, et en dit parlement debatus diligentment 
et examine. Fn meme parlement eſt finalment accord, that fir Geoffry is 


_ receivable to the averment, and ought to recover ſeiſin, par quoi en 


le dit parlement etoit dit al juftices, q'ils aillent a render judgement. | 
Note, till a judgment en plein parlement che judges would not obey 
the direction.] And accordingly now the judges gave judgment 
for the demandant, upon which judgment nevertheleſs the tenant 
brought a writ of error in the king's bench, Hil. 15. E. 3. B. R. | 


rot. 41. Nott. where the matter depended long ; and eren he 


_ plaintiff in the writ of error was nonſuit. 


Ure this record ſe _—_ are very obſervable.—1. That the | 
judges, who are upon their oath, did not take themſelves bound by a. 
direction of anticipation, given by the lords, approved by the confilium 
regis, and followed with the king's writs or mandates of the great 
and privy ſeal, to give judgment according to this diretion.—2. But 
when the plenum parliamentum conſented thereunto, then and not 
before they ſubmitted to it—3. Even the plenum parliamentum would 
not govern their directions by their own judgments ; but herein they. | 
firſt took the advice of the king's conſiliam legale or ordinarium, the 
chancellor, juſtices, &c.—4. That though this judgment was given by 
the advice and command of both houſes of parliament and of the 
eonfilium regis, yet a writ of error lay upon that judgment; for 
though it were a parliamentary advice expounding the law, yet it 
was not an att of parliament authoritatively on. the law, [omg 
then 1 it had been concluſive to all courts. 


Tals Feen upon Stanton's petition, and the delays 04 
cuhies that it produced, were the occaſion of the ſtatute of 
14. E. 3. cap. 5. whereby a commiſſionary court is erected, conſiſting 
of two biſhops, two earls, two barons, and the chancellor treaſurer 


and N r the remedy of N in courts of juſtice : upon 


which | 


nA EA X. X. 5 - * 


which theſe things are obſervable, . will be of uſe in the ae 
diſcourſe. 


1. Tas firſt biſhops earls and 3 are named in the act; and 
it being an act of parliament, the nomination, or which was equiva- 
lent the conſent to theſe 8 muſt be by the og; and both 


houſes. 


2. Trar afterwards the perſons, viz. biſhops earls and barons, 
were to be named by the king, and commiſſionated by a ſpecial com- 
miſſion under the great ſeal to this employment. And indeed it is 
regularly true, that very oftentimes, though acts of parliament ſettle 
a juriſdiction ; yet the exerciſe thereof is regularly to be by the 
king's commiſſion. Vid. % H. 6. 19. in the caſe of the mayor of 


the ſtaple. 


3. Trar the decifive power by this act ſeems to be committed as 
well to the judges as to thoſe lords; and they had a voice therein 
not only of advice, but alſo of ſuffrage. And this hath been the 
wiſdom of parliament in all ages; to be much, if not wholly, guided 
by the judges and thoſe that are knowing in the laws of the land 
when matters of that kind were in debate. 


4. Tur in caſe they could nal conclude, then they were to ſend 
the tenor of the record to the next parliament there to be finally 
reſolved, and according to that reſolution the judges to give their 
judgment. The words in this act aſſent of parliament ſeem to take in 
the aſſent of both houſes or plenum parliamentum ; for as the words 
aſſent of parliament import as much, ſo it purſues the methods uſed in 
| Stanton's caſe, where the direction for the Ja is by the afſent 


| of the 8 farliamentan. 


Tars court was uſed in 14. E. 3. after this act till the next pars 7 


liament; and fince commiſſions have been ſometimes granted under. 


the 
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the great ſea}, which are grounded upon this act, and run to. this 
effect, aſirnavimus vos de aſſenſu parliamenti. Such were thoſe of rot. 
pat. 18. E. 3. n. & pat. 9. R. 2. m. 31. dorſ. for Thomas 


Lovell. But otherwiſe ſuch commiffions have been rarely if at all 
granted: and the court itſelf is thereby worn out of uſe. 


or E. 2, is that mentioned ror. perl. 1. K. a. 
u. 95. 2+ R. 2. z. 63. 
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CHALETREL „ 


c H A Th XS 


CONCERNING THE JURISDICTION OF THE LORDS HOUSE IN 
CAUSES IN THE SECOND INSTANCE, VIZ. AFTER JUDGMENT 
: GIVEN IN THE ORDINARY COURTS, VIZ. WRITS OF ERROR 

AND APPEALS. . | 7 


NOW come to what I principally aimed at in this whole di- 
courſe, viz. concerning the juriſdiction of the lords houſe in 
caſes of the ſecond inſtance by writs or PEI of error and appeals 

; after Jud nen. | | 


Axp this will concern two ſorts of ſuits or proceedings in the ordi- 
nary courts, viz.—FiRs r, upon judgments given in courts of law, 

where the ordinary remedy is by writ or petition in nature of a writ 
of error :—SEcoNnDLY, upon decrees in courts of equity, namely, in 
ay 1 9 | 


I $8ALL firſt diſpatch the former of theſe, and conclude with the 
buſineſs of appeals from decrees in equity. 
"In the fall examination of dhe former of theſe, namely, writs 
or petitions of error, , hall, as near as I 8 hold this method. 


| * 
1. Our of What cola; records or judgments are or may be 
removed | into the parliament for error. ” 
2. Ix ro Whit court they are ar may be removed, viz. whether 
into the full . chere to be determined, or into the lords 
houſe. 5 


R 3. War 
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3. Wnar is preliminary and requiſite in law preliminary to the 
a ha. of records into parliament for error. 


4. By what Prod the ſame is to be Sis: whether 9 1 peticior 
or vk | 


5. How and when and in what manner hs record is to be e, 
into parliament, and the errors are to be aibgned- 


6. War proceſs is to be ade againſt the 1 in ſuch 
writ or petition of e AN and where and how to FO returnable. 


7. How and hos whom the judgment of affirmation or RES is 


to be given, whether by the lords and commons, or whether by all 
the lords, or whether only by ne, and by what advice and order 


EY are to proceed. 


tler the 1 of affirmation or reverſal is to be executed. 

9. Wnar is the effect of a prorogation or adjournrnent of the 
parliament before the final een, of affirmation or reverſal be 
given. DO 

10. Ann this 1 ſhall conſider of appeals touching decrees in 
courts of equity. [1 


gs $541 1 
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our OF WHAT COURTS RECORDS MAY BE REMOVED FOR ERROR; 
AND WHEN. 


 EGULARLY when a judgment is given in ſuch a court, as 
hath no court immediately ſuperior to it, where its errors in 
Judgment may according to the common law of the land be examined, 
but the parliament, there a writ or bill of error lies in parliament; 
But if by the conſtitution of the common law, it have another ſupe- 
rior court, wherein its errors may be examined, it is not to go per 
ſaltum into parliament by writ or petition of error. Particular i in- 
ſtances will make che learning hereof more plain. 


1. 8 to the parliament itf elf, if a judgment be given (ſuppoſe of 
attainder or of reverſal or affirmance of a judgment) by full parlia- 
ment, viz. by the aſſent of the king and both houſes of parliament, 
this indeed may be reverſed in pleno Parliamento ; ; but cannot be 
reverſed or proceeded upon 1 wy of error in the lords houſe 
alone. 


Tun was the taſe of Richard Arundell, rot. puri. 4. E. 3 1. 13. 
who petitioned the king and his council in parliament (which was 
plainly the apper houſe of parliament) for the reverſal of the Judg- 
ment of · attainder given againſt his father; but could not be admitted, 


| AER Saen den his father 0 ume, en erte | 


Bur if a judgment of inetdiniles Pe OT Ns or e given 
in the lords houſe in parliament; a writ ef petition of error lies at 
another ſeſſion in the ſame lords houſe to . reverſe their on judg-· 
ment; and poſſibly 1 it may be done even the ſame ſeſſion. Many 
5 R 2 inſtances 
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inſtances of this nature are ; as in the nal of Alice Peres, of Holz 
and Burgh, of the carl of Saliſbury and others ; for which ſee ror. 
parl. 2. R. 2. p. 2. u. 36.37. 7. R. 2. p. 2. u. 20. 8.R. 2. l. 11. 
2. H. 55 ? 1. 1. 13. PO . „ . 3. of; $o #6 38k 9. H. 5. 


ths Ir a bor be given in the king's bench in Ireland, it is 
true a writ of error Iies into the king's bench of England or in the 
| parhament of Ireland; and if che judgment be affirmed or reverſed 
in the parliament of Ireland, no writ of error lies in the king's bench 
of England upon ſuch affirmance or reverſal in the parliament there, 

but a writ of error lies in the parliament. here upon ſuch judgment 
given in the lords houſe of parliament in Ireland. Not. Wy 8. H. 6 


— pope of Lanthony. 


3. Ira 8 be given in x the ns of f England upon a . 
facias, upon a recognizance, or in cafe of a ſuit by privilege, error 
lies in che king's bench; and therefore a writ of error lies not in the 
lords houſe in parliament, for then it would W per TP ü Vi 4. ; 


ps oe 18. 8 21. Error 71 V' 1 


* . L s 4 WY F 3 2 2 


Bor i an erroneous 8 be given in a partition, or in 1 - 
traverſe or monſtrans de droit or petition of right, a writ of error lies 
immediately into parliament; becauſe theſe are in truth Placita coram | 
eonfilio regis, whereunto the juſtices of both benches are.to be called 1 

and to give their opinions; and it is not reaſonable for them to. be 
_ Judges in the writ of error, where they are in effect judges in the firſt . 
inſtance. And thus I knew it ruled in the caſe of a judgment given 
in chancery for the king againſt Squibb upon an aig-pryer and rege | 
inc ſalto about 20. Car. a2. And with this agree in cafes of like 
nature 42. Af. and OF: 2. H. 4. 1. 97: 0 in 4 

| caſein e . JJ) we Lk. 
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Ir a judgment be given in the TIT s bench, a writ of error lies 
in parliament. Nay, although it be in ſuch a ſuit wherein by the 
ſtat. of 27. Eliz. he may have a writ of error in the exchequer cham- 
ber; yet he hath election to bring it in parliament if he pleaſe. But 
if he once make his election to bring it in the exchequer chamber, 


it ſcems he has concluded himſelf, and ſhall not waive it and bring a | 


writ of error in deen but at betl if be do 1 it ſhall be no 
e | 


Ir a judgment be given in the INE, 8 N in 1544 in an gec- 


* . 


tione firme for the complainant, and that. judgment is affirmed in the 


king's bench of England or reverſed, a writ of error lies in the lords 
houſe in. parliament upon that judgment given. in the king's bench 


here. And note, that a mandate. ſhall iflue out of chancery by writ 


by command of the lords in parliament unto the chief juſtice of Ire-. 
land to iſſue a writ in nature of a. /cire facias againſt the defendants 
ad audiendos errores in the parliament of England directed to the 


ſheriff of the county in Ireland where the land lies. And thus it was 
done in the parliament of 18. A r. ordinationem. 254 Maii 1621. We 


an Stafford's caſe. 


4 A judgment given in the exchequer i: is not reverſible by error 


in the king's' bench; but was wes done either * by the king” $ 
; ſpecial commiſſion rot. 1 855 415 * ht 1. "26; et rot. Parl. 22. E. 3- 
1. Ne 3 8 n he e 1 : 


os 0 writ oY error dd lie in par Wet ! in fack Fi” "0 as It 


Gs; for the commiſſions were but in. nature of acts of favour. _ 


Vide accordingly H. 2. E. 3. coram rege rot. 96. in the caſe of the ' 
men x of Lementon 1 where dee ſuch a writ * error in parliamens..: 


3 


»The n n thi etginal. But unleſs 1 ous- by miſtake, which bs-pro- [ 4 5 
dable, the ſenſe is imperfeR, and there muſt have been an omiſſon; for in the following 
part a e eee errors a ; 
mentioned.—F, H. : 


© 


» 
2-6 7 3 
1 * 5 
— — 2 * " FS” op. . 
7 3 * 
K. 2 * 
4 Sh 3 . 
„ 
7 6 Fw + 
© 35 x -: | 
* 1 1 * 
45 | 
35 13 1 
VVV 
D 
„„ 
„ 
1 "8 # 
55 : 333 
. 


126 JURISDICTION OF LORDS HOUSE OR PARLIAMENT. 


the examimation of the error was committed to the juſtices of the 
king's bench. And it feems alſo, that, notwithſtanding the ſtatute of 
37, KE. g. chat gives power to. the chancellor and treaſurer to exa- 
mine and reform errors in judgment in ſcaccario, a writ of error may 
lie in parliament, as well as in the inſtance above given touching the 
king's bench. Quære tamen, for I have not known it done. 


5. Ir a judgment of affirmation or reverſal be given before the 
commiſſioners in a writ of error out of the huſtings of London in an 
action, it hath been ruled, that a writ of error lies upon ſuch a judg- 
ment in parliament. And accordingly it was done in a judgment of 
reverſal by ſuch commiſſioners in an action of waſte by Coke againſt 
Forth; and the judgment of reverſal ſo given was affirmed in the 
lords 'houfe, and the tenor of the record removed by certiorari into 
chancery, and thenee ſent by mittimus into the king's bench, upon 
which a ſcire ſucias there iſſued, m_ execution . awarded 
about 20. — 2. 


6. Ir a ae en bebte juſtices of affiſe, oyer and ter- 
miner, or in eyre, or in the court of common bench, no writ of error 
lies immediately from thence into parliament, till the judgment be 
affirmed or reverſed in the king's bench; and then upon that judg · 
ment ſo affirmed or reverſed, a writ of error lies in Parliament: for 
the writ of error muſt not be brought in parliament per ſaltum, but 
after it hath paſſed the ordinary way and method of examination in 
the king's bench. And -accordingly it hath been ruled in parlia- 
ment. Not. par. 8. E. 2. n. 18. & mu E. * Rs the e of 
| e his (Cafe. PN 


* It ſhould be 31,—F. H, 


g gG-_- #, 
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CONCERNING THE COURT OP PARLIAMENT, WHEREIN RECORDS. 
WERE REMOVED EXAMINED AND DETERMINED BY WRITS OR 


PETITIONS OF aan 
4 , 


HAVE 8 89 the difference, between the plenum parliamen- 
tum (conſiſting of the king and both houſes of parliament, and 
ſometimes applied to both houſes only) and the curia parliamenti, 
curia in parliamento coram nobis, and confilio noftro in parliamento, Cc. 
which are oftentimes intended of the u pper houſe of parliament, as 

well as coram prelatis proceribus et magnatibus in parliaments. 


AccoRDING to this diſtribution we ſhall find, eſpecially in antient 
records, two kinds of courts (if I may fo call them) wherein errors 
were examined, viz. errors in pleno parliamento : and errors examined 
in 1 lords houſe. ä 


Toucnixe exathinations/ of errors is pleno parliaments, and the 
deciſion thereof by conſent of both houſes, this I call an extraordi- 
nary way; becauſe of latter ages much diſuſed. The other I call 
ordinary; becauſe it is that method of examining! errors in parlia- 
ment, that now is and wich Ip ages laſt ION hath been moſt if not 


altogether in uſe. 


TovcnixG the former, there are many antient inſtances, where, 
upon petition of parties unduly attaint or their heirs, the records of 
the attainders were brought in plenum parliamentum, and errors 9 
and N N reverſed. 


CLAvs. 
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Cx Aus. I. E. 3. parte 1. m.21. dorſ. The earl of Lancaſter, 
being condemned for treaſon by a kind of military council without 
being duly arraigned, . petitioned in parliament 1. E. 3. for the rever- 
fal thereof; and the record is brought into parliament, and errors 
aſſigned, and the attainder reverſed per dominum regem proceres et 
magnates et lotam communitatem in parliamento, and his e | 
reſtored. This was in the * vr 1 . 0 


Cx avs. 3. E. 3. parte 1. m. 33. the like was done in the ſame 
parliament by the king lords and commons for the reverſal of the 
attainder of the e of Hereford. 


Tux like was done for the biſhop of Caine, and for Roger 
Mortimer, in the e of 1. E. 3: upon the like attainders. | 


. XX Dy LIE, that in theſe caſes the petition, upon Mich cieke 
records were entered, is exhibited coram domino rege proceribus et nag- 
natibus regni et confilio ipſius domini regis ; and the ſtile of the roll of 
the record of reverſal is placita coram domino rege et confilio ſuo in præ- 
ſentid ipſius regis procerum et magnatum in parliamento : yet the judg- 

ment given as well N the een as the ang and . „ 
| Menz IMER earl « March was condemned for treafcln touching 
the death of E. 2. by the judgment of the lords in parliament 
3 E. 3. Eſmon his ſon and heir petitions the king, that the record 
of his father's attainder ſoit fait vener devant vous et les peres de la 
terre, that the errors therein may be exami ined and corre&ed and 
right done. Rot. parl. 28. E. 3. u. 8. par vertu de. gel petition le roy 
Aft vener, devant lui, er le prince, et duc de Lancaſter, prelates, countes, 
barons, et peres de la terre, LES CHIVALERS. DES COUNTES Er TOTES 
LES AUTRES COMMONS, le record et judgment, which is there entered. 
He aſſigns errors, and principally in this, that he was judged to death 
without being arraigned or Z PX to ant wer, et fur ce, eue bone delibera- 
7 tion 


ry a—- * 
ke eo eta Äʃ 


— 


tion par le roy prince duc prelats countes barons, "il appeirt clermont, 
que judgment eft erronious ; par quoi le roy, prince, duc, prelats, et 
peres, par ACCORD DES CHIVALERS DES COUNTEES ET DES DITS 
COMMONS, repellent et pur erronious adjudgent le record et judgment 
ſuſdits, et apard ent reſtitution. And the tenor of the record is ſent i into 
95 1 * 8 bench to award cire facias and execution. 


| Ror. parl. 28. E. 3. n. 13. Richard earl of Aan by his petition 
to the king prays, that a ſtatute made 1. E. 3. which only recites his 
father's attainder ſoit veue et examine devant lui et les paires de la terre, 
and that he be reſtored to his father's lands. The king cauſed the. ; 
record of that attainder to be ſearched; and nothing was found 
hereof, but that reciral, and it is there entered, quel fatute veue et 
entendue par noſtre ſeigneur le roy prelats prince de Gales duc de Lan. 
caſter barous et Paires de la terre et CHIVALERS DES COUNTEES ET 
TOUTS AUTRES COMMONS 7/longues aſſembles, le dit Richard dit, Qc. 
que, &c. riens eſt compriſe forſque recitall de flatute, &c. and ſur ce eue 
bone deliberation par nofire ſeigneur le roy prelats prince duc conntes et 
barons avant dits, il appeirt, que Eſmon comte de Arundell fut unduement 
miſe a mort, pur quoi noftre ſeigneur le roy prelats prince duc countes et 
barons, par aſſent des CHIVALERS DES COUNTEES et DES "COMMONS, 
adjugent, &c. la recitation, &c. erroigues et nuls, et qu il foit reflore, 
tc. Nota, the petition is to the king to bring the record before 
him and the peers in both theſe caſes. Yet the record is peruſed in 
both theſe caſes by both houſes. But yet the ſtile of the judgment 
varies from what it was before in 1. E. 3. for the Judgment i is entered 
as given by the king and lords BY THE ASSENT of the commons, 
whereas before it was BY the king and lords and totam communitatem, 


which though in. ſubſtance the Jame, yet the variation of the ſtile 
ſeems to be nn done. | | 


Ror. parl. 40. E. 3. m. 2.* the eons 5 the age and ſs mas 
Conn to 70 iHiam | de ORR is reverſed and annulled coram 


* * 2 to - printed roll, it mould 785 m. 15 hk. II. | 
S domino 


„ 
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| domino rege prælatis proceribus et n et COMMUNITATE ANGLIA 
in parliaments. | 


Ornzz inſtances of this nature in petitions of error might be 
given, as rot. parl. 21. E. 3. 1.65. 25. E. 3. u. 54. for John Ma- 
travers; ibidem n. 8. et g. pro comite Arundel. . 


Yza, and it fhould ſeem in ſome caſes, though the petitions ar 


errors were to the king and lords, and the record thereupon removed. 
into the lords houſe; yet the commons were called up, and the 


judgment of affirmance or reverſal and the award of execution there- 


upon in pleno parliamento. Thus it ſeems to be done in the caſe of 
the prior of Mountegne againſt Seymer, rot. part. 17. R. 2. u. 20. et 
8. R. 2. u. 1 5 which I ſhall mention. more at large hereafter, 


Anp thus far touching the DS, or affirmance of judgments 
pen petitions of « error in pleno parliaments... 


Souzwnar I ſhall add Cine reverſall and. affirmance by writ 


af error in pleno parliamento, which were not in antient times o uſual 


as petitions of that kind. 


TIE only precedent, that I find of this nature by writ, is that in 
Raſtall s Entries title error en parlement, which appears to be a writ of 
error brought as I take it in the parliament of 1. H. 7. upon a Judg- 


ment given in the king's bench in the time of E. 4. The writ was 


to remove the record coram nobis in parliamenio, ut, inſpectis recordo et 
proceſſu prædictis, nos, de conſilio et adviſamento dominorum ſpiritualium et 
temporalium et COMMUNLTATIS in parliamento naſtro prædicto exiſtentium, 


ulterius pro errore illo corrigendd fieri faciamus, quod de jure et ANI. 


P legem et e u Anglie n faciendum... 
Tuis writ. "SEK to be in thac very caſe of 3 7. 59. Hower- 
dine's caſe; and the time of its iſſue and the firſt letters of fome of 


| the 


— 
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the names ſeem to accord with the parties in that record : upon which 
caſe, notwithſtanding, the judges there agree, that the commons 
| ought not to have a voice, but only the lords with the advice of the 
judges. And poſſibly there might be a new writ brought accord- 
ingly. But ſurely ſuch a writ as this, though not in the uſual form 
that obtained in latter ages, might ifſue ; and upon ſuch a writ the 
commons would have been intereſted in the judgment, as well as in 
the caſes of the proceeding upon petition of error abovementioned, 


where the commons had alſo a concurrent voice, though this m_ 
Horn long OO: 


8 ͤöÄ7 ny 
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V 


CONCERNING PETITIONS AND WRA ITS OF ERROR IN THE LORDS 
HOUSE, AND THE FORMS AND PROCEEDINGS THEREUPON, 


LTHOUGH in antient times there were petitions, and poſſibly 
ſome writs of error, which did intereſt the commons in point 
of judicature, or at leaſt conſent or diſaſſent to the judgment; . 
theſe two things are to be noted: — 1. That even in the antienteſt 
times whereof we have any memorials of record, as the times of 
E. 1. E. 2. and E. 3. the petitions and writs of error in the houſe of 
lords were more frequent and more frequently there determined than 
in pleno parliamento.—2. That from the beginning of Richard the 
ſecond's time downward to this day there are very few if any petitions 
or writs of error brought before both houſes. or determined by them, 
but only in the houſe of lords, except that one inſtance in Raſtall's 
Entries abovementioned, which nevertheleſs is encountered by the 
opinion of the judges in 1. H. 7. 19. And this eſpecially after the 
beginning of the reign of H. 4. where the judicature of the houſe 
of lords was ſo liberally aſſerted by the commons, rot. part. 1. E. 4. 
n. 79. Les communes fierent proteſtation, &c. que come les judgements au 
parlement perteignent ſolment al roy et les ſeigneurs et nient al communes, 
jt non pleifi au roy de ſa grace ſpeviall leur monſtrer les dits judgements pur 
eoſe de eur, que nul recordyſoit fait. en parlement encontre les communes, 
que ils font ou ſerront parties al aſcuns JSudgements dones ou a donner apres 
en fparlement. A quoi feut reſpondus par Parcheveſque de Canterbirs par 
commandement le roi, comment meſmes les communes ſont petitioners et 
demandeurs, et le roy et les ſeigneurs de tout temps ont eues et averont du 
droit les judgements en parlement, en manere come meſmes les communes 
ont monſtres, ſauve, que en ſtatutes a faire, ou en graunts des ſubſudyes, ou 
tiel 8 a faire pur te common * de OR le roy voet aver efpecial- 
, ment 
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ment leur adviſe et 1 1 ; el gue cel ordre de fait foit tenus et gardez a 
touts temps aventer. 


Ax now I ſhall proceed to ſhew the methods of proceedings in 


the houſe of lords in caſes of writs or petitions of error, and give the 


e thereof in ſucceſſion of ages. : 


Wars or N of error or falſe judgment are of a higher 


nature than other kinds of civil ſuits. They are guaſ caſus reſervati 
to the king's ſpecial cognizance. And therefore by the ſtatute of 
. Marlbredg cap. 20. nullus excepto domino rege teneat placitum in curid 
ſud de falſo judicio in curid tenentium ſuorum, quia hujuſmodt . 
ſpecialiter pertinent ad coronam et dignitalem domint regis. 


And hence it is, that even 5 the greateſt courts of ordinary ju- 
riſdiction, the king's bench or common pleas, thoſe courts cannot, 
barely by virtue of- their ordinary juriſdiction, without the king 8 
writ under the great ſeal, hold plea to reverſe a judgment given in 
an inferior court of record; no, not ſo much as a judgment in a 
court baron or hundred court, though no courts of record. 


Ax p the reaſons are theſe two principally. 


1. In reſpect of the king, all juriſdiction is mediately or imme- 
diately derived from him; and the courts of all kinds are his courts, 


and have that ſtile (unleſs in counties palatine where the lord hath _ 
jura regalia, and yet even that is derived from the crown), and con- | 
ſequently judgments there given are virtually given by the king; and 


therefore it 1s not pe b to have'them examined, but by the 
8 1 85 8 writ or common u derived from him ſpecially. 3 


mais at of the ſubject, who having run his can to- a 
or defend his ES in the * courts ok Juſtice, it is not reaſon- 
| able 
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able after his long expectation and expence to turn all about again 
without the ſolemnity of the _ e or . 


Bor che reaſon holds more effectually i in caſes of errors brought 
in parliament upon theſe accounts. 


1. Txovcn the court of parliament be the higheſt court of 
Juſtice ; yer it is an extraordinary court, and the primitive and prin- 
_ cipal end is to adviſe the king circa ardua regni. And therefore it ts 
not reaſon to take up their time, in matters of leſ moment and 
where the common buſineſs of the king and kingdom is not ſo 
much concerned, without the king's ſpecial command; ſuch as 
writs and petitions of error between party and party. 


2. Many times ſuch writs or petitions of error would be brought 
in parliament in trivial cauſes and for delay, and without any juſt 
#5 be which 1 is fit by all rextonable whe to be avoided. _ 


3. Tn proceedings in CP RET mult neceſſarily be very dila- 

tory and expenſive, in reſpe& of the intervention of public buſi- | 

neſs, and their frequent adjournment prorogations and diflolutions. 

And therefore it is not reaſonable, that they ſhould be ordinarily 

proſecuted in parliament, unleſs in caſes of great moment, and by 
the more ſpecial direction or command of the king and ſometimes 
of his council alſo. | | 


4. Tus ſuits for error in parliament are for the moſt part upon 
"judgments given in the higheſt court of ordinary juſtice, viz. the 
king's bench, where the proceeding is coram ipſo rege, and the 
diſcuſſion of cauſes by judges of great learning and experience. 
And therefore it is not reaſonable, that Judgments, which are in 

. given mom n en ws the "OG * in other courts, 
| | | | ES | ſhould 


1 
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mould be examined and drawn into a ſecond examination without 
| tha king's {pee command or commiſſion. - = 


Axp 1 theſe reaſons, hong in the 1 courts of juſtice the 
writ of error is breve de curſu, and grantable in chancery of courſe; 
yet to remove a record for error into parliament, whether it be by 
petition or writ, it is not to be granted without a petition to the 

king and a bill ſigned to that effect, as ſhall be ſhewn; for 
ſuch petitions to the king were to be preliminary before any ſuch 
writ or removal of a record into parliament, to the end that the 
king might adviſe with his council, —whether the writ of error 
lies or not; or if it lies, whether it muſt be according to the na- 
ture of the cauſe in pleno parliamento, or in the lords houſe; whe- 
ther the caſe be of that moment or weight as to be brought into par- 
Lament ; and whether there be probable cauſe of error, or it be only 


for r 


Tuzsn and the like were the reaſons why always parliamentary 
petitions were made to the king, and ſometimes to the king and his 
council, and ſometimes to the king and nobles, before any record 
was to be removed in parliament for error, or ſo much as a writ of 
error iſſued for that purpoſe, as ſhall be ſhewed more at large. 


Tuls being therefore premiſed, we are to know, that there are and 
have been two methods of removing records into parliament, or into, 
the lords houſe in parliament, by way of error. 


I. By petition to the King, or to the king and his council in par- 
Lament, or to the king and lords in parliament, ſetting forth the 
cauſe of complaint; and praying that the record may be removed 
into plenum parliamentum, or into the lords houſe in parliament, to 


_ examine: the errors, and do Mo to party. And thereupon if 
, -. me 
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the petition were indorſed, that it be done, the chief. juſtice was 
commanded by order of the king, and fometimes of the king and 
lords, and ſometimes of the lords, to bring the record into parlia- 


ment; and thereupon the party aſſigning his errors, a ſcire facias 


iſſued to the ſheriff under the great ſeal, to give notice to the de- 
fendant ad audiendos errores, returnable n commonly the next 


parliament. 


Axp this petition thus indorſed was in nature of a ſpecial commiſ- 
ſion to the parliament to proceed in examination of the errors; for 
che petition and indorſement were both of record and filed of record, 
and moſt commonly entered 3 98 the parliament roll. . 


AwD this certainly was the moſt uſual courſe of removing 45 
record; for, the chief juſtice being ordinarily preſent in parliament, 
and having ſuch a command ore tenus or by order, there was no need 
of a ſpecial writ of error to command him. 


| A this I cake to be the reaſon, why in the Regilter, though 


there be a precedent of a ſcire facias ad audiendum errorem in par- 
liamento, there is no precedent of any writ of error in parliament. 
For they were not ſo much in uſe as petitions only in ancient time; 

though ſometimes they iſſued, eſpecially where the chief juſtice 


was not preſent to remove the record, for then it ee, he 


A 1 [| 


II. Taz ſecond method to remove the record into parliament 


was by writ of error directed to the judge, that had the cuſtody 


of the record, to bring it into parliament. And this hath been the. 
method generally uſed, eſpecially ſince the time of E. 4. and is much 
more ſecure for the judge chat brings up the record, and more regu-. 


lar than the other way of petition. And of this more at large here. 
after. | : : . | — 


TREE 


$44 
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Tnxsz then being the two methods ancient and modern for 

removing records for error into parliament, I ſhall in the next 

Chapter give the narrative touching the various forms of peti- 

| tionary bills of error in parliament, which will be equally ap- 
. plicable to writs of error, where they were uſed, as ſometimes 
5 though not always was practiſed, in ancient times as well as modern 
6 


ﬆ 
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KA Fr. XXIV. 


CONCERNING THE ANCIENT FORMS OF. PETITIONS FOR REMOVAL 
OF RECORDS INTO PARLIAMENT FOR ERROR. 

1 * | 

& 5 petitions for examining of errors in parliament, or in the 
lords houſe in parliament, were in the moſt ancient times only 

to the king, or to the king and his council, or to the king and his 
council in parliament. And thus it was conſtantly uſed till ſome 
time after the beginning of the reign of R. 2. But after that time, 
though that form was ſometimes uſed ; yet commonly the ſtile of 
petitions of error was al roy et al nobles, or nobles ſeigneurs en parlement ; 
as r0t. parl. 16. R. 2. n. 18. in the caſe of Shepey ; ibid. u. 19. in the 
caſe of Baſſel; 1. H. 4. #. 19. in the caſe of Hexy; 2. H. 4. n. 37. 
in the caſe of Holt; ibid. n. 39. in the caſe of Baſſett ; rot. parl.6. H. 4. 
n. 61. in the caſe of Deyncourt ; 1. H. 5. 1. 19. in the caſe of Gun- 
| wardby ; 3. H. 5. n. 19. in the caſe of Colerman; and 8. H. 6. 


1. 70. in the caſe of the prior of Lanthony. 


Now touching the matter of ſuch petitions, it was for the re- 
moval of the record, to the end that the errors may be examined. 
And theſe petitions, as in reference to the removal of the record, 
were of four kinds. —I. To remove the record in parliament, to 
the end the errors may be examined in pleno parliamento. Such 
were thoſe, which I have at large declared ſupra CHAP. XXI. and 
therefore I ſhall ſay no more thereof here.—II. Such as were to re- 
move the record coram rege et conſilio, or coram rege et confilio in Far- 
ligmento.—UT. Such as were to remove the record coram prælatis 


magnatibus et Proceribus i in Parliament. — IV. Such as were to remove 
| 90 
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the record coram prælatis et magnatibus, but yet with a ir pecial reftric- 


tion of the examination of the errors to ſome ſelect lords and others 
appointed by the king. 


II *. As to the ſecond of theſe, viz. to return the record: coram 
nobis et conſilio, which ſometimes is ſo in the petition, ſometimes in 
the indorſement of the petition, and moſt ordinarily in the ſeire facias 
ad audiendum errores; it is to be obſerved, as I have before noted, 
the confilium ordinarium had no power or juriſdiction to examine 
errors and reverſe judgments, unleſs they were embodied in the par- 
bament : quod vide 39. E. 3. 14.—But when the parliament was fit- 
ting, the confilium ordinarium was. concerned in petitions of error: 
but how far we ſhall ſee hereafter —And thus muſt thoſe records of 
reverſals coram rege et confilio be neceſſarily intended, „ not. of rever- 
fals by the king's ordinarium confilium, out of parliament, but by 
the king and his council in parliament. Rot. parl. 18. E. 1. Ryley 
p. 57. the petition of error by the abbot of Weſtminſter ; ibid. p. 62. 
upon the petition of Peter Mantar; ; ibid. 144. upon the ſuit before 
the auditores querelarum in ata; ; ibid. 168. 172. of a judgment. 
before juſtices itinerant. : though I mult confeſs, ſometimes coram 
rege et confilio is intended in the king's bench in thofe ancient times. 
Ryley 174. 183. in the caſe of error upon an outlawry _ 
Sturevill.. 


Tas ancient form of writs and petitions of error and ſcire facias 


| thereupon granted run many times thus, viz. to have the record or 


to appear coram nobis et confilio in parliamento, ut inſpectis, Sc. de 
aduiſamento conſilii naſtri fieri. Atiomus, quod de jure et ſecundim conſuetu- 

diuem regni noftri. Angliæ feerit faciendum. This was the ancient 
form of error in the parliament ; which continued in uſe moſt com- 
monly till about the beginning of R. 2. 


* The reaſon for. a the firſt head is given before, Page 1 38.— F. H. 
OPS „ 
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Ap upon chis writ theſe things are obſervable: 


1. Taar writs of error did not lie coram confilio unleſs it were in 
parliament, as I have obſerved upon the book of 39. E. 3. 14. 


2. Trar by this writ or form of removing of records coram conſilio 
in parliamento the records were to be removed into the TY houſe of 
parliament. | | — 


. Tuar by this writ and "SM of removing of ebe and to 
ol de adviſamento confilii it ſeems to me, that in ancient times, 
as of E. 1. E. 2. and the beginning of E. 3. the conſilium legale, 
' viz. chancellor, juſtices, &c. were not barely aſſiſtants, but had a 
voice of ſuffrage as well as of advice in the affirming or reverſing of 
judgments, &c. though in proceſs of time the grandeur of the 
lords got in effect the whole juriſdiction from the confilium ordinarium, 
and left them only as aſſiſtants and adviſers, which ſcems thus to 
obtain about the beginning od R. 2. | 


4. Ta AT yet even in theſe ancient times the cogſilium ordinarium 
was not only that which was intended by the words de adviſamento 
confilii_noftri, but it alſo included the lords in parliament ; for the 
words confilium noſtrum in parliamento moſt ordinarily | intended the 

whole upper houſe of parliament in writs of error, and moſt com | 
2 1 in other 1 * in 1 parliament, | 


. Pins when by hs power and grandeur of the lords they ob- 
rained as it were the whole juriſdiction, and the confilium ordinarium 
became but in nature of aſſiſtants, &c. the words coram conſilio and 
de adviſamento conſilii with the addition of thoſe words in Perliamunto | 

were applicable and uſually _—_— to Dake lords 1 in ent., | 


ö ; 


Now for inſtances to > make good theſe collections. 


In 


ena me 6 


— 


Ax the parliament of 21. E. 1. Ryley 140. the judgment againſt 
the archbiſhop of York is, propter quod per comites barones et juſti- 
ciarios et omnes alios de CONSILIO domini regis unanimiter ordinatum eft. 
And the like bidem 165. in the caſe of the prior of Bermondſey, 
et ſuper hoc in pleno conſilio habito tractatu, Sc. Here the lords, as 
well as the juſtices, .and theſe as well as s thoſe, come under the name 
or {tile of conſilium regis. | 


* 


Ac Alx, rot. parl. 1. R. 2 n. 29. & 2. R. 2. part. 2. m 19, 20. 
che petition of error by the earl of Saliſbury againſt Mortimer is, that 
the king would command the record to be brought devant vous et votre 
tres ſage councell en ce preſent .parlement, and proceſs againſt Mortimer 
to hear the errors. Thereupon it is commanded par les prelats et ſeig- 
neurs peres de parlement to Cavendiſh the chief juſtice to bring the 
record, which was accordingly brought into the lords houſe; and 
after errors aſſigned a ſcire facias iſſued againſt Mortimer to appear 
In the next parliament ad audiendum errores, which recites the peti- 
tion, et quod nos, ſupplicationi predict cumitis anunentes, recordum et 
proceſſum prædictos tum coram nobis quam præiatis et magnatibus in difto 
parliamento venire fecimus; and it is thereby commanded to the ſhe- 
riff of Salop to ſummon defendant, gudd fit in proximo parliamento, 
abicuugue tunc fuerit, auditurus recordum et procęſſum, et ulterits facturus 
et recepturus quod tunc ibidem couſiderari contingeret, Sc. Here coram 
rege et conſilio in parliamento in one part of the record is coram nobis 
 .prelatis et magnatibus in another part of the record: and yet all this 

tranſacted in che lords houſe and by che lords in parliament. 
AnD thus confilium in parliamento is applicable to the lords in 
parliament and to their juriſdiction. So as to the word curin noſtra 
in purliamento and curia noſtra purliamenti, though in ſome records 
it is applicable to both houſes, yet it is moſt ordinarily in theſe called 
applicable to the lords in parliament and the lords houſe in parlia- 
ment. Rox. bark, 8. K. 2. 1. 15. in the prior, of Mauntagne's caſe, 
: | | the 
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the ſcire facias is, quid fit coram nobis in parliamento, &c. ad facien- 
dum & recipiendum quod curia noftra confideraverit.—Rot. parl. 17. R. 2. 
#.13. & 14. 1. H. 5. n.19. 3. H. 5. u. 19. it is, ad faciendum et re- 
cipiendum quod curia noftra parliamenti conſideraverit, And in the 
Regiſter 17. the ſcire facias is, quod fit coram nobis et confilio uf 
in parliamento, &c. et ulterins ad faciendum et recipiendum quod curia 
naſtra parliamenti confideraverit. In all theſe and infinite more 
it appears, that proceſs in and upon "writs or petitions of error 
coram nobis in parliamento, or coram nobis et conſilio in parliamento, or 
 facere quod tunc et ibidem contigerit ordinari, or quod curia: noftra coni. 
deraverit, or quod curia naſtra parliamenti confidiraverit, or quod de 
adviſamento confilii noſtri in parliamento ordinari contigerit, are but ſo. 
many expreſſions of the lords in parliament or lords houſe in ey 
ment in caſe of proceſs upon writs or petitions of error. 

2 | 5 Fo ts 

AnD thus far touching writs or petirions to remove records accord-. 
ing to the ancient form, which was ſometimes coram nobis in parlia- 
mento, ſometimes coram nobis et confilio in parliamento, and ſometimes. : 
in curiam Fim ; Oc. : 


wn 


III. Tux next form was more explicit, viz. to remove records: 
coram nobis prælatis et proceribus in parliamento, and. ſometimes coram 
nobis i in parliamento, but to proceed de adviſumento prelatorum magnatim 
et procerum in parliamento, expreſly limiting it to the lords in parlia- 
ment; and though it were ſometimes the form in the fime of R. 2. 
yet after the beginning of H. 4. it became the ug ſtile . to 
-"of mention the prelates and lords. FN 
And this, it * obtained upon two e een EP . 
lords were intent as much as poſlible t to exclude the commons from 
' a concurrent judicature in ſuch caſes, which poſſibly was not ſo 
well obviated by the general words of parliamentum or curia noftra 


To | 


* 8 ——— —0 
det 
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parlamenti, which by conſtruftion might poſſibly extend to 
both houſes.—2. Becauſe they were intent alſo to exclude the con- 
Allium ordinarium from a concurrent voice in theſe caſes, and to bring 
them to be only affiſtants ; which was better effected by making the | 
petition or proceſs coram prælatis proceribus et magnatibus in parliamento, 
than by the words coram nobis et confilio in parliamento, which poſſibly 
by a liberal conſtruction might intitle the confilium ordinarium to a voice 


in judicature. : 


Tux inſtances of theſe variations and various forms in petitions, 
_ writs, and proceſs upon error, will be given hereafter 1 in the ſeveral 
kings reigns. | 


IV. Taz next kind of forms in proceſs upon errors in parliament 
was, where, although the records were removed into the lords houſe 
by writs or bills of ercor, yet the diſcuſſion of the errors was com- 
_ mitted by the king to a ſelect number, ſometimes of lords and judges, 
ſometimes of judges only. Bur bo this more at _ in its proper 

place hereafter. 
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t 1 * P. XXV. 


CONCERNING REMOVAL OF RECORDS INTO THE LORDS HOUSE 
BY WRIT OP ces ; 


1 the former Chapter I have given an account, that there are two 

ways of removing of a record into the parliament for error, viz.— 
by petition, which was the more antient and more uſual in antient 
times ;—or by writ, which hath been the common courſe of latter 
ages to bring or remove a record for error into the lords houſe in 
parliament. | 


In reſpect to the latter, I ſhall conſider theſe things.—1. How the 
uſval form of the writ runs. 2. How it is to be vow. 3. ne 
it is to be ſued, and how made ede. . 


1. As to the 3 of the writ, it 1 runs thus. Rer 4 - 
juſticiario, &c.. quia in recordo et proceſſu et redditione judicii loguele, &&c. 
ad grave damnum prædicti I. &. ficut ex quereld ſud accepimns, nos, erro- 
rem, fi quis fuerit, debito modo corrigi, et partibus prædictis celerem juſti- 
tiam in hac parte fieri, volentes, vobis præcipimus, quod, fb judicium inde 
redditum fit, tunc recordum et proceſſum prædicta, cum omnibus ea tangen- 
tibus, nobis in preſens parliamentum (if the parliament be ſitting) or 
nobis in parliamentum noſtrum apud Weſtmonafterium die, &c. proxime 
tenendum (if the parliament be not fitting but only ſummoned or 
under prorogation) ſub figillo noſtro diſtinte et aperte fine dilatione 
mittatis, et hoc breve ; ut, inſpectis recordo et proceſſu prædictis, ulterius 
inde de aſſenſu dominorum ſpiritualium et temporalium in eodem parliamento: 
exiftentium pro errore illo corrigendo fieri faciemus, quod de jure et ſecun- 
um legem et conſuetudinem regni T7 . fuerit DOOR. 
Teſte, Sc. | | 

TRIS 
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Inu Is 3 is 1 form of the writ, as it is now 5 in writs of error 
in the lords houſe. Whereby it appears, that it much differs from the 
form of the writ in Raſtal's Entries mentioned before, and likewiſe 
from thoſe writs, which were antiently, ita guòd de adviſamento confilii 
naſtri in parliamento, or de adviſamento confilii naſtri tarliamenti, But it 
expreſsly limits it, ita quod de afſenſu dominorum ſpiritualium et | tempora- 

lium fieri faciamus, &c. When the alterations were made, or by 
whom, cannot eaſily be found without ſearch of all the antient writs 


of error, many whereof were long fince loſt or miſlaid. 


2. As to the manner of its obtaining, it is true, a writ of error 
in parliament is breve de curſu as to ſome purpoſes, and therefore 
made by the curſitor ; but yet for the reaſons given in CAP. XXIII. 
it ought not to paſs the ſeal without a petition or bill to the king, 
and that bill ſigned by him. And the writ itſelf was antiently, and 
ſtill ought to be per regem, or per warrantum domini regis; and this 


appears expreſsly by the books of 22. E. 3. 3. 1. H. J. 19. Flour- 
dew's caſe; and Dy. 375. and by the conſtant 1 of theſe 


writs, viz. per regem. 1 ; 


And this courſe antiently obtained till the long parliament; where, 
by reaſon of the king's abſence, he that then exerciſed the office of 
attorney general did grant his warrant to the curſitor for the making 
of writs of error returnable in parliament, and the writ was indorſed 
per warrantum attornati domini regis generalis. And upon that account 
it hath been alſo ſo practiſed ſince the king's reſtoration, which is an 


error and ought to be reformed. 


3. As. to the time of iNuing it, although out of parliament time, 
yea though a parliament be not ſummoned, the king may upon a 
petition grant a warrant for a writ of error to be iſſued. Yet it ſeems 
the writ ought not to iſſue till a parliament ſummoned ; becauſe it 
can have no certain return, as it ought to have, for the chief juſtice 


Z to bring the record, And beſides it would be to no purpoſe; for if 
U „„ A Wat 


* 
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a writ of error were brought to remove the record in proximum parlia- 
mentum before a parliament ſummoned, though this might be warrant 
enough for the chief juſtice upon the firſt day of the next parliament _ 
to bring up the record, upon which the errors may be aſſigned, and 
a ſcire facias iſſue againſt the defendant, and thereupon proceeding 


may be to examine the errors; yet this writ of error would be no 


ſuperſedeas to the king's bench to iſſue execution before the parlia- 


ment; becauſe there is no certain time when it ſhall be returned, 
inaſmuch as 1t 1s uncertain, whether and when a parliament ſhall be 


ſummoned ; and it may be ſo long before a parliament be ſummoned, 
that it would give an exceſſive delay to juſtice, if it ſhould in the 
mean time ſuperſede execution. | 


CHAP. 
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* 


e H A xr 


CONCERNING THE METHOD OF REMOVING THE RECORD INTO 
PARLIAMENT, AND THE PROCEEDING THEREUPON, 


PRANK in the former Chapters laid down the warrant for remov- 
ing of a record for error into the lords houſe in parliament, viz. 
either by petition to the king, or to the king and his council, or to 
the king and the lords fitting the parliament, and the king's anſwer 
thereupon that it be done ; or by petition to the king for a writ of 
error, and a bill ſigned thereupon, and... a Writ ved upon ſuch bill 


ligne ed. 


Ts HESE are in nature of commiſſions from the king for the exami- | 
nation in parliament of errors in the king's bench or chancery, or ſuch 
other courts, as are as it were immediately next below the lords houſe 


in ment. or aden judgments given in the houſe of * itſelf. 


Bur 3 ſuits of error in parliament are for the ſs part upon 
judgment given in the king's bench, and the method uſed in parlia- 
ment upon ſuch judgments doth in effect mutatis mutandis ſquare with 

errors in parliament out of other courts, I ſhall keep myſelf princi- 
pally to ſuch inſtances as concern error upon judgments given in 
the king's bench. EE | 


Ir the __—— for the examination of the errors be upon original 
petition in the parliament, and not by writ of error, the entry is, 
gud quidem petitione lecid et auditd, præceptum eft 1. C. capitali jufticia- 
rio; ſometimes per dominum regem only, as in the caſe of Mortimer, 
rot. parl. 28. E. 3. u. 8. of the earl of Lancaſter, clauſe 1. E. 3. 
Port. Ls me 21. dorſ. ; ſometimes, but rarely, per Prælatos proceres et 

U 2 | en | 
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magnates only, rot. parl. 1. R. 2. n. 28. in the caſe of the earl of 
Saliſbury againſt Mortimer ; but moſt ordinarily per dominum regem et 
dominos in parliamento, ret. parl. 8. R. 2. n. 15. in the caſe of the 
prior of Mountegne ; ſometimes per dominum regem ex aſſenſu dominorum 
in parliamento, rot. parl. 1. H. 5. u. 19. the caſe of Gunwardby ; 
ſometimes generally præceptum eft ; and ſometimes ex efſerſu parlia- 
menti præceptum eft, to the chief juſtice to OE the record — 
into. pat lament. 


TEIS being done, then the errors are to be aſſigned: though 
many times antiently the errors were aſſigned in the petition, and a 
ſcire facias thereupon granted. But this was irregular; and there- 
fore when in the parliament of 18. R. 2. there was a judgment given 
for the prior of Newport-Pagnell reverſed in parliament, the prior 
brought a petition of error again in the lords houſe, and aſſigned for 
error, that the ſcire facias iſſued before the record of the firſt judg- 
ment brought into Parliament. Rot. parl. 2. H. 4. 1. 43. and rot. 


pn 4. H. 4. u. 26. 


Wares the chief juſtice brought up the record, the record was 


read, and in antient time entered of record in the rolls of parlia- 


os 


ment. And then the party complaining aſſigned his errors in writing, 
and thereupon had a ſire facias to warn the defendant in the error 
to appear in the next parliament or next ſeſſion of parliament ad 
audiendum errores directed to the ſheriff of the county where the land 


lay, if 1 it was for land, &c. | 


AND Pere ſome things are inquirable for the better diſcovery of 
the antient practice.—(1.) What was done with the record. — 


| 0 ) What and in what manner the ſeire facias iſſued. 


(1.) As to the firſt of theſe 8 been three methods.— 
1. The chief juſtice by the command or order ut ſupra brought the 
record into parliament, whereupon the plaintiff ned his errors; 


and 5 


o HA r N N ES: a6 


and thereupon a ſcire fucias awarded againſt the defendant returnable 
the next ſeſſion of parliament; and it was then commanded to the 
chief juſtice to have the record again in parliament at the return of 


the ſcire facias, that ſo they might proceed upon the errors; and 


in the mean time the record was carried back after the errors aſſigned 
and ſcire facias awarded, becauſe the ſame roll concerned divers 
other matters. Thus it was done rot. parl. 1. R. 2. 1. 29. in the 
carl of Saliſbury's caſe ;. 1. R. 2. part. 2. u. 31. in the ſame caſe; 
8. K. 2. u. 15. in the prior of Mountegne's caſe; and 16. R. 2. 2. 18. 
in Shepey's caſe.—2. Sometimes the chief juſtice upon the petition 
brought in the record, and the record thereof was entered again of 
record by the clerk of the parliament ; and then they might proceed 
| without a ſecond bringing up of the record by the chief juſtice. Thus 
it was done rot. parl. 28. E. 3. u. 8. in the caſe of Mortimer.—3. But 
in the time of H. 4. that courſe was ſettled, which hath obtained to 
this day as well upon writs as petitions of error, viz. when the chief 
juſtice was commanded either by petition of error or by writ of error 
to bring the record into parliament either indilatè or at a day certain, 
he brought up the roll and a tranſcript of the record, and left the 
| tranſcript and roll with the clerk of the parliament to be examined, 


and then the ſame day or ſome ſhort time after the rolls themſelves. - 


were carried back into the treaſury. And this hath obtained to this 
day. In the parliament of 18. Fac. when the chief juſtice of the 
king's bench was made ſpeaker of the lords houſe by commiſſion on 
the ſuſpenſion of the lord keeper, yet it was reſolved 14. Mali 1621. 
in that parliament, that upon a. writ of error he ſhould bring 1n the 
record as chief juſtice. | | 


(2.) As to the ſeire facias, when the party hath aſſigned his errors, 
he prays a /ſcire facias: which, as hath been ſhewed, is entered 


ſometimes to be commanded by the king alone; ſometimes by the 


| peers alone, as 1. R. 2. n. 29. in the caſe of the earl of Saliſbury ; 
but moſt commonly by the king and lords, or by the king with the 


aſſent 
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aſſent of the lords or advice of the lords, rot. part, 2. R. 2. part. 2. 
7. 31. In Catermaine's caſe, rot. parl. 1. H. 5. u. 19. it is ſaid to 
be ex afſenſu purliamenti; yet it was only by the king and lords. 


Ix this matter two things are conſiderable.— 1. The form of the 
writ.—2. The time of its return. | 


1. Tus form of the writ of ſcire facias hath in ſome circumſtances 
differed in ſeveral ages. Sometimes, quod fit coram nobis in parlia- 
mento, Sc. tali die ad audiendum recordum et proceſſum et errores pre- 
dictos, et ulterius fafturus et recepturus, quod per legem terre confideratum 
fuerit in hdc parte, rot. parl. 16. R. 2. u. 18. in Shepey's caſe. Some- 
times, ad faciendum et recipiendum, quod curia parliamenti conſideraverit, 
I. H. 5. u. 19. ;—quod per legem terre in curid parliamenti contigerit adju- 
dicari, 3. H. 5. u. 19. Catermaine's caſe; — Regiſtr. 17. quod curia 
noſtra confideraverit in hdc. parte, rot. parl. 8. R. 2. u. 15. in the 
prior of Mountegne's caſe; facturus et recepturus quod tunc et ibidem 
conſiderari contigerit, rot. parl. 2. R. 2. par. 2. n. 19. ; and ad faciendum 
et recipiendum quod nos de afſenſu dominorum ſpiritualium et temporalium in 
eodem parliamento duxerimus ordinandum, as in the modern ſeire clas 

upon writs of error in latter ages. 


2. As to the . of the fire facias and the return thereof, regu- 
larly the ſcire facias ad audiendum errores was returnable the next par- 
liament or the next ſeſſion of parliament. But though the award was 
ſuch, yet the writ was rarely if at all taken out till the new parliament 
ſummoned ; for till the ſummons iſſued for the parliament or a certain 
day given by prorogation, it was uncertain, whether or when the 
parliament would be held. This appears partly by the \Regi/ter 17. 
but more fully rot. parl. 2% R. 2. part. I. u. 19. 8. N. 2. u. 15. and 


bart, 2. X. 11. 


Bur where bk king” s intereſt was s only concerned, as to reverſe a 


judgment for the king or an attainder, there went out no ſtire facias 
| ad 
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ad audiendum errores ; becauſe the king is always preſent in court and 
cannot be made party by a ſcire facias. Rot. parl. 10. H. 6. n. 52. 
Jane Beachamp's caſe. Vid. rot. parl. 2. H. 4. n. 37. 39. for Holt 
and Burgh and Burly to reverſe attainders in 11. R. 2. — . 
n. 90. for Thomas Haxey. | 


Tk ordinary return of the ſcire facias was ad proximum parliamen- 
tum; for their ſeſſions were ſhort and uncertain ; and if it ſhould be 
returnable at a day certain (as it muſt) in the ſame ſeſſion, the ſeſſion 
might end before the return of the writ. But in cafes where no 
ſcire facias was to iſſue, as where the king was party, the errors were 
oftentimes examined the ſame parliament wherein the petition of 
error WAS exhibited. 


Bur in the late king's parliaments that antient-courſe was altered ; 
for they made writs of error returnable in præſens parliamentum, and 
gave notice by orders from day to day to the defendant. And this 
courſe holds now in uſe, the old way of ſcire facias returnable the next 
parliament being laid aſide : yet without any law at all to warrant it; 
for the record cannot be reverſed or affirmed without making the 
defendant party by writ, unleſs he appear gratis without a ſcire facias, 
and plead to the errors. This is now the common courſe, and the 
defendant commonly appears upon orders of the houſe without any 
ſcire facias, and pleads to the errors gratis; which therefore being 
done gratis ſupplied the defect of a regular proceſs, which yet the 
defendant may infiſt upon if he will. 


Axp thus far touching the proceſs and proceedings in writs of 
error preliminary to the diſcuſſion. and determination thereof. 
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C H FY ET XXVII. 


CONCERNING THE Jupors OR PERSONS BY WHOM THE JUDGMENT 
OF AFFIRVATION OR 5 IS GIVEN IN enn. 


Tu defendants appearing gratis or by proceſs, and pleading to 
the errors in nullo erratum, the next thing conſiderable is, how 


or by w. whom the e is given. 


| Now upon a writ of error either the whole determination of the 
caſe ſtands upon the matter, as it appears upon the record :—or there 
intervenes a matter of fact to be firſt ſettled before the errors upon 
the record can be examined or determined; which commonly is in 
two Kinds or caſes; 1. where the error aſſigned i is an error in fact, 
as nonage, coverture, &c. 2. where a matter of fact is pleaded in 
bar or abatement of ſuch writ of error, or a matter triable by the 
country ariſeth upon ſuch a plea ; as where a releaſe is pleaded and 
- denied, or a fine 1 is pleaded and nient . is replied to it. WY 


| I HALL -bouto with this * ba 3 : namely, where 
matter of fact i is aſſigned for error or ariſes upon pleading. 

| | | = | | 54 
I xevER knew an error in fact aſſigned upon a writ of error in par- 
hament ; neither indeed is it needful it ſhould ; for the king's bench, 
being the uſual court out of which records are removed by writs of 
error into parliament, may reverſe their own judgments before them - 
ſelves for errors in fact; and ſo there needs no writ of error in parlia- 
ment upon ſuch en. | 


Bur ſuppoſe, that a 5 of error be brought in parliament for all 
chis, and an error in fact be aſſigned and put in iſſue; or ſuppoſe a 
releaſe be pleaded and put in iſſue; how ſhall it be tried? 


I conrFtss 
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I coxrEss I never knew ſuch a caſe happen. But if it mould ſo 


happen, I think the regular way is to ſend it into the king's bench to 


be tried, as where an iſſue is joined in chancery. Only there may be 


this difference, that whereas upon an iſſue joined in chancery and 
ſent into the king's bench to be tried, the king's bench finally gives 


judgment without remanding it to the chancery ; yet poſſibly the 
record being ſent out of parliament 1s to be remitted thither with the 
verdict, that the judgment of affirmance or reverſal may be given 
in the lords houſe. And although poſſibly, where the iſſue upon an 
error in fact is found for the plaintiff or defendant, or for the defendant 
upon a plea of releaſe, there is no inconvenience, if the judgmenr 


be given aa the king's bench ; yet if the iſſue upon the releaſe be 


found for the plaintiff, it ſeems neceſſary the record ſhould be remit- 
ted; becauſe the judgment cannot be reverſed notwithſtanding ſuch 
verdict, till the errors upon the record be examined, which is proper 
to be done only in parliame it. 


Bur now let us reſume the former conſideration, where in nxlls 


erratum is pleaded to the errors aſſigned of record, how and in what 
manner and by whom is the judgment given either of affirmance or 


reverſal. 


TukRE are four parties, whom this inquiry may concern, viz. 
the king, the lords, the commons, and the judges or confilium regis, 
or ſuch of them as are ſpecially deputed thereunto. 


1. In all judgments of affirmance or reverſal in parliament the 
king is actually or virtually a party to the judgment; for there is 


ſcarce one entry of twenty, but the judgment is entered, conſideratum 


eft per dominum regem ex aſſenſu magnatum, &c. or per magnates, Sc. 
ex aſſenſu domini regis, as ſhall appear by the numerous inſtances, 


which I ſhall have occaſion to mention in the enſuing Chapters. But 


. yet 
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yer, I do not think i it neceſſary, that the king ſhould be actually preſent 
or pronounce the judgment. For inaſmuch as before is ſhewed, 
whether the reverſal be by writ or upon petition, the king's aſſent is 
requiſite to the removing of the record in parliament, and ought firſt 

to be given and endorſed upon the bill ſigned. This doth ſufficiently 


commiſſionate the lords in parliament, or thoſe others to whom that 
buſinefs is committed, to proceed in virtue of the king's authority. 


And ſo the king is virtually conſenting to the judgment by them 
given; which is in law as effectual, as if he were actually preſent and 
joined in the judgment or pronounced it himſelf in perſon with conſent 
of the lords, &c. and warrants the entry to be per dominum regem or 
ex aſſenſu domini regis, as if he were actually preſent. How far the 
king, after ſuch removal of a record by his conſent, may either retract 
his aſſent or have a negative voice, I ſhall not here examine. But it 
ſeems to me, that he can no more deny the affirmance or reverſal of | 
ſuch, a judgment, than he can ſuſpend a judgment of affirmance or 
reverſal in the king's bench by the ordinary judges of that court, 
though the pleas be there held coram rege ; for he hath committed 
the ordinary juriſdiction in ſuch caſes to his ordinary judges. 


II. Ir a writ or petition of error be before both houſes of parlia- 
ment, as in the caſes of the earls of Lancaſter and March and the 
biſhop of Hereford *ſupra CHAp. XXII. there both houſes of parlia- 

ment are to be conſenters to the reverſal or affirmance, or nothing is 


effected: for by the king's commiſſion both houſes are made as it 


were judices ordinarii; and if both houſes conſent not, nothing can 


be done. But as hath been ſaid, ſuch bills or writs of error, though 


uſed ſometimes (and yet but rarely on in antient times, have been "oy 
_ out of--ule. | | | 


I 1. 
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III. Ir a bill or writ of error be made returnable before the lords 
in parliament according to the uſual form of writs of error now in 
uſe, the judgment at this day is authoritatively given by the lords 
houſe ; the entries whereof, as ſhall be ſhewn, are various, ſome- 
times per curiam or in curid parliamenti, ſometimes per magnates 
et proceres Sc. And this ordinarily done at this day by majority 
of votes; which yet notwithſtanding hath been found a great in- 
convenience. For though the lords ſpiritual be learned men 
in their way ; and though the temporal lords are uſually of a noble 
extraction and generous education, and poſſibly well acquainted with 
the methods of government ; yet it is impoſſible they ſhould be 
ſkilled in judicial proceedings and matters of law, which requires 
oreat ſtudy and experience to fit perfons thereunto. And befides 
many of them are young and unacquainted with buſinefs, eſpeeially 
of this nature; many of them may be abfent, and commit their 
proxies to others. So that certainly it is a great inconvenience, that 
mens eſtates and intereſts, and the judgments of learned judges given 


with great deliberation and advice, ſhould be ſubject to be ſhaken „ 
and it may be overthrown, by, it may be, one ſingle content or not 


content. Whatever the extraction of men be, yet they are not Born 
with the knowledge of the municipal laws of a kingdom, nor can 


be ſuppoſed to be inſpired with the knowledge of the E 2 the , 


acqueſt or deſcent of a title of honour. 


AND this was well known and obſerved by the king and 1 
and wiſe councillors of antient times. And therefore there were 


proviſional remedies for this mconvenience in the A in the 
houſe of lords. 


1. Ir ſhould' ſeem, that in antient times theſe proceedings, eſpe- 
cially in writs of error, in parliament were for the moſt part if not 
altogether tranſacted by the confilium regis ordinarium, the chancellor, 


treaſurer, juſtices, barons of the exchequer, and thoſe whoſe educa- 


tion and experience rendered them more fit for ſuch employment; 
and rarely did theſe matters come into the houſe of lords for their 
. deciſion, 


— 


+ 
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deciſion, unleſs it were in caſes of great moment concernment and 
example. | 


2. Wuxx they came to the houſe of lords upon ſuch an account, 
it ſeems, that antiently even the confilium regis ordinarium, the chan- 
cellor treaſurer and juſtices, had not only a voice of advice, but alſo 
of ſuffrage ; as appears by what hath been before delivered, and by 
the inſtance of the ſtatute of 14. E. 3. that erected a court for reme- 
dying delays in judicial proceedings, conſiſting of lords ſpiritual, 
lords temporal, chancellor treaſurer and judges, wherein the judges. 
had a coordinate voice as well as the lords, as appears by the ſtatute. 
itſelf: and as likewiſe appears by the compoſure and power of the 
auditores querelarum appointed by the king in parliament ; which 
confiſted as well of the chancellor treaſurer and juſtices, as of lords, 
and their power not only preparative to the houſe of lords but deci- . 
ſive, as 9 before in this tract. | 


3. Bur yet bunker 1 it is moſt evident beyond. all difoute, FIR = 
though the record either by writ. or petition were removed into the 
lords houſe, and virtually and interpretatively the judgment of affir- 
mation or reverſal was theirs.; yet the actual decifion and determina- 
tion (in antient times even after the decay of the power of the con- 
ſſilium regis) was given by a ſelect number of lords and judges, nomi-- 
nated by the king in Parliament, or at leaſt TY the 255 with the dr 1 
of che 9 855 


Tus appears * the Year Book FE 22. E. 3. 3. upon a petition of 
error by Hadelow and his wife in parliament upon a judgment given 
in the king's bench. The words of the book are,. Nora que peti- 
tion fuit ſue al roy devant ceo que le breif fuit graunt. Pur que le 
rofl, en que le proceſſe et jugement furent, fuit port en parlement par 
fir William Thorpe. Sur que le roy aligne counts et barons et oveſque 
ceux les juſtices, &c. de terminer les dites beſoignes. Et devant ceo que 
riens fuit fait, le parlement fuit fini, et les deputyes demeurrent, mes le 
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roy meme fuit ale; a gueur fuit dit, que le jugement ne poet eſtre 


rovers fi non en parlement; et depuis que ceo eſt fini, ULTERIUS en ceſte 
beſoigne' NIHLL AEN DVA. 1 5 | 


HIL. 2. E. 3. rot. 96. coram rege. Diverſe of the inhabitants of 
Lemington brought a petition of error of a judgment given for the 
king againſt the mayor bailies and men of Lemington in the exche- 
quer 17. E. 2. The record and proceſs were removed into parlia- 
ment, and ſent ſub pede ſigilli by mittimus to the juſtices of the king's 


bench by the king's mandate, qudd viſis et examinatis recordo et proceſſu 


et petitione prædictis, wvocatiſque coram eis evocandis, et auditis hinc inde 


rationibus partium, ulterius ad errores prædictos, ft qui fuerint, ſieri facerent, 


quod de jure foret faciendum. And now upon complaint by the peti- 
tioners of delay in the judges, a writ iſſued to the juſtices of the 


king's. bench to proceed to the determination of the errors: where 


upon. the juſtices of the king's bench affirm the judgment, and ac- 


cordingly gave ee of affirmation, and execution is made i in. 


the king's bench. 


Ror.. Parl. 7. R. 2. * 1.20. et ſequentibus in the caſe of the petition 


of error by the prior of Mountegne againſt Richard Seymor, directed 
to the King and lords in parliament, he prays, que ordoune ſoit en ce 


parlement, que certains gents de councell le roy ſoient affignes, devant queux 
le record ſoit envoy ;. et qils eient poiar par force ae. cette ordinaunce pur 
examiner les erreurs; and to warn Seymor to appear before them ad 


audiendum errores ; et que eux poient corriger et redreſſer les erreurs. And. 
thereupon par aſſent de parlement a ſcire facias was ordered to iſſue 


againſt Seymor, d'eſtre al prochein parlement ubicunque, and that the. 
record be then brought into parliament, and that no protection be 
allowed. And accordingly rot. parl. 8. R. 2. n. 15, the ſcire facias 
was returned, and the errors examined, et videtur curiæ parliamenti, 
quod erraverunt. The judgment was reverfed, et in pleno parliamento 
FRE ft cancellario, quod faciat executionem. 


B The roll meant to be referred to is fart. 2. of the 7. R. . 
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| Tas ſhould ſeem to be a proceeding in pleno parliumento, though 
3 the record were removed to the lords houſe and the petition was to 
| the king and lords. So that, although the deſire of the prior to have 
| the errors examined by fome perſons of the council thereunto aſſigned 

was not obſerved, but the procceding was altogether in the parlia- 

ment; yet this prayer of his makes it appear, that it was the uſual 
_ courſe in writs of error in parliament to have the errors examined by 

ſome ſelect perſons of the King's council thereunto appointed by the 

| | king, or at leaſt by the king and lords or with their aſſent con- 
fonant to the book of 22. E. 3. 


AND poſſibly if this courfe were held, it would be not 9 a 
great difpatch of buſineſs of this nature; but alſo would avoid thoſe 
many inconveniencies, which ariſe by determining of errors and 
matters in law by the majority of voices, where it may be, that one 
fifth part of them that give the judgment are wholly ſtrangers to the 
courſe of law and of judicial proceeding. | 


Ir is true, the courſe abovementioned is now grown much out of 
uſe, and the lords give the judgment themſelves. But yet even 
therein ſince the time that the whole deciſion of errors have been 
practiſed in the houſe of lords by their votes, the judges have been 
always conſulted withal, and their opinion held ſo ſacred, chat the 

lords have ever conformed their judgments thereunto, unleſs i in caſes 
where all the judges were parties to the former Judgment, as in che 


| | caſe of ſhip money. 


4 


Tris appears by very. many inſtances, ſome whereof. are given 

| | before, Har. In the book of 1. H. 7. 19, quam cito bill 
fic indonſata ſuerit, et breve de errore et tranſcriptum pradifta: in parlia- 
mento deliberentur, clericus parliamenti habebit cuſtodiam inde, et per 
domi nos tantiim, et non per communitatem, afſignabitur ſeneſcallus, qui 
EO | cum dominis ſpiritualibus et temporalibus PER CONSILIUM JUSTICI- 


* Sce before, CHAT. IX. and page 55. * 
8 ARIORUM 
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ARIORUM procedent ad errorem corrigendum. And therefore when after 
errors aſſigned the plaintiff being in execution deſired to be bailed, 
it is anſwered per adviſamentum omnium juſticiariorum, that it could 
not be; for then if the parliament were diſſolved before judgment, 
the party ſhould be at large and the plaintiff below without remedy. 


Axp he, that conſiders the great reverence that hath been in all 
_ caſes of law given to the reſolution and opinion of the judges by the 
lords in parliament, and how conformable regularly the judgment of 
the lords hath been to the opinion and advice of the judges upon 
matters in law tranſacted in the houſe of lords, and how the ſtatute 
of 14. E. 3. joins the advice of the judges to the lords and biſhops 
commiſſionated for redreſſing delays in judgment, will find, that 
though for many years laſt paſt they have had only voices of advice 
and aſſiſtance not authoritative or deciſive; yet their opinions have 
been always the rules, whereby the lords do or ſhould proceed in 
matters of law, eſpecially between party and party; unleſs the caſes be 
ſo momentous, that they are not fit for the determination of judges; 
as in queſtions touching the right of ſucceſſion of the crown, rot. 
parl. 39. H. 6. * or the privileges of parliament, rot. parl. 31. H. 6. 
+ or the great caſes that concern the liberties and rights of the 
fubjects in general, as in the caſe of ſhip money and ſome others of 
like univerſal nature. - | | | 


Kot. parl. 39. H. 6. u. 12.—F. H. I Ret. parl. 31. 34. H. 6. 2. 26.—F. H. 


CHAP. 
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CAT AD. XXVIII. 
CONCERNING THE MANNER OF EXECUTION OF JUDGMEN'TS or 
AFFIRMATION OR REVERSAL UPON WRITS OR PETITIONS OF 
ERROR IN THE LORDS HOUSE. 


JF. the judgment were amet or reverſed in parliament, the an- 
cienteſt courſe for the execution of ſuch judgment was by remand- 
ing the record into the court where that judgment was given, viz. 
into the king's bench, with a mandate to the juſtices to iſſue execution 
accordingly, which was accordingly there done. Vid. accordant T. 31. 
E. 1. coram rege rot. And accordingly in the reverſal of the at- 
tainder of Mortimer earl of March, which was done by the king 
lords and commons, rot. part. 28. E. 3. u. 8. the record of the 
reverſal and reſtitution was ſent by writ under the great ſeal into 
the king's bench, with a command to iſſue writs of ſcire facias to 
the ter-tenants for the earl's reſtitution to his lands, which was accord- 
ngly done 4 the king's bench. 


Bur in after times ther uſed ſometimes another mth of 
executing their judgments of affirmation or reverſal, but eſpecially 
of the latter, viz. becauſe the chancellor or keeper of the great 
ſeal was conſtantly with this ſeal attending i in parliament, the houſe 
of lords by their order uſually commanded the chancellor to make 
execution of the judgment by writ under the great ſeal ; which it 
ſeems was returnable in chancery, becauſe the parliament might 
be diffolved or adjourned before the writ could be executed or 
returned. 


Tus rot. parl. 8. R. 2. 1. 1 5. the prior of Mountegne recovered | 
2 rent in the common bened. 3 that Jadginent was reverſed in the 
king's 
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king s bench ; and again the judgment of reverſal was rever ſed 
in parliament, and that the prior ſhould have reſtitution of his an- 
nuity and of the arrears. And thereupon it is commanded to the 
chancellor in pleno parliamento, that he iſſue a writ under the great 
ſeal to the ſheriff of Somerſet, where the lands charged lay, quod tam 
de ſeiſind et reſtitutione, quam de exitibus perceptis, ſecunazm legem et 
conſuetudi nem regni, plenam executionem fieri faciat. 


Ro r. farl. 2. H. 4. n. 27 upon the reverſal of a judgment given 
in parliament againſt Burgh and Holt, a writ of reſtitution iſſued 
under the great ſeal to the ſheriff of Somerſet, where the lands 
lay. | : 


Bur at this day, if a writ of error be brought in parliament upon 
a judgment in the king's bench, if the writ abate by death, a record 
is made of it in the lords houſe, and by judgment the writ is there 
abated, and the judgment of abatement is entered upon the tranſcript 
left in the lords houſe, and the ſame is remanded into the king's 
bench to proceed according to law. E. 22. Car. 1. B. R. rot. 696. 
Trowl and Methurſt. 


So if the judgment be affirmed by the lords, the judgment of 
affirmation is entered upon the tranſcript, and a remittitur entered 
thereupon, and the record delivered back to the king's bench to pro- | 
ceed with execution. T. 26. nn 2. rot. 807. 


Ax ſo if the 3 be a by the lords, the judgment 
of reverſal is entered upon the tranſcript with a remittitur in this 
form. Et ſuper inde recordum & proceſſus per curiam parliamenti curiæ 
domini regis coram difto domino rege ubicungue, Sc. remittuntur ; et in 
eddem curid coram dicto domino rege jam * M. 24. Car. 2. B. R. 
101. 2 237+ Streter's caſe. ” 5 


3 | | _ _ AnD 
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Axp it ſeems, that although as to ſome purpoſes the record was 
removed from the king's bench into the parliament ; yet really the 
record remains as to many purpoſes in the king's bench ; and after 
ſuch a remitlitur the court of king's bench proceeds upon the ori- 
ginal record before them „ and enters the reverſal and remittitur upon 


that record. 


THEREFORE if the parliament be diſſolved before any judgment 
of affirmance or reverſal, upon a ſuggeſtion thereof upon the roll in 
the king's bench, the court of king's bench ſhall proceed upon the 
record before them, though there be no remittityr of the tranſcript 
out of the parliament into the king's bench. 


A JUDGMENT is given for the defendant in the huſtings of London 
in an action of waſte, where it ſhould have been given for the plaintiff. 
That judgment is reverſed by writ of error before commiſſioners at 
Saint Martin le Grand according to the caſe. Error was thereupon 
brought in parliament, and the laſt judgment affirmed. The par- 
liament is adjourned beforc any execution made. The plaintiff, to. 
| | have his execution, removed the tenor of the record of the afſirma- 
| tion into chancery by certiorari directed to the clerk of the parlia- 
ment; and thence it was ſent into the king's bench by mittimus 
under the great ſcal commanding that court to proceed to execution, 
which was accordingly done in the king's bench wy ire facias about 
| 33 Car. 2. in Cole's caſe of Gray's Inn. 


CHAP. 
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CONCERNING SUPERSEDEAS BY WRITS OF ERROR IN PARLIAMENT, 
. _ AND CONTINUANCES BY ORDER PROROGATION OR SONS 
MENT. | 


E are to know, that the lords houſe may be conſidered as 
Va court by itſelf without the commons, or as a conſtituent 
part of the parliament together with the commons. In the former 
conſideration it proceeds in points of judicature belonging to their 
ſeparate j juriſdiction as a diſtin& court of itſelf ; as in writs of error, 
and ſome other points of juriſdiction before mentioned belonging 
thereunto. In the latter conſideration it proceeds on the legiſlative 
power, paſſing of acts, which cannot be without the conſent of the 
king lords and commons ; and this is indeed the ſuprente court of 
| e „ the commune conſilium regni. | 
As the parliament es its beginning by the king's writ of ſummons 
under the great ſeal; ſo it hath its prorogation and continuances by 
the like writ ordinarily. 


WE are to tn att ſeveral methods of continuances of the 
parliament, or of either houſe SO; or of the buſineſſes depend- 
ing therein. 


8 THERE are continuances of particular cauſes depending in the 
lords houſe during the ſeſſion of parliament, much like the conti- 


nuances in other courts, by dies dati, or "es of e of f 


particular cauſes, 


Yu „„ Turns 
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(2.) 'Tarzxs are adjournments and continuances of each houſe of 
parliament by their own adjournments. This doth not determine, or 


put without day, or diſcontinue, . any buſineſs depending in either 


houſe by bill, by petition, or in the lords houſe by” writ of error, or 
otherwiſe. 


02-3 Turns are prorogations by the king's writ of prorogation 
after the ſummons and before the day of ſeſſion appointed by the 
writ of ſummons unto ſome other day, and ſometimes to ſome other 
place, as claſ. 12. II. 6. m. 15. dorſ. from Lincoln to Weſtminſter. 
Sometimes it is to ſome farther day and place, as in frequent in- 


ſtances : the writ of prorogation reciting the former ſummons at a 


day to come, and ſometimes. the cauſe of prorogation, ſometimes 
only certis de cauſis.— The operative words are only parliamentum 
prædictum uſque ſuch a day duximus Prorogandum, per quod ad dictum 
diem et locum prædictum accedere vos non oportet ifid vice, with a com- 
mand to appear at the day given by the prorogation. And fome- 
times it is prorogued till a new ſeſſions, which in effect is a diſſolu- 


tion of the former ſummons. Thus clauſe 22. E. 3. part. 2. m. 17. 


dorſ. the parliament was ſummoned to be held at Weſtminſter die Iunæ 


pPaſt feſtum ſanfti Hilarii; then clauſe 22. E. 3. part. 2. m. 3. dor. 


prorogued to quindenam paſche next by reaſon of the plague by writ 
bearing teſt 1. Jan. 22. E. 3. and then clauſ. 23. E. 3. parte primd 
n. 19. dor ſ. by writ bearing teſt 10. Martii prorogued ꝝſque ad novam 
præmonitionem per nos wide ' faciendum.—Thus the writs run, that 


were directed to the lords.—But the writs directed to the ſheriffs 


run as before to the words prorogandum ; and then per quod milites cives 
et burgenſes, quos adveniendum ad dictum parliamentum ad diftam quin- 


denam tenendum per te ſummoneri præcipimus, ad locum predifium ad ean- 
dem quindenam accedere non oportet, quouſque de mandato noftro de novo 
fuerint præmoniti; et ideo tibi precipimus, quod executioni dicti mandati 


noftri devenire faciendo hujuſmodi, milites cives et burgenſes ad dictum 
parliamenium ad quindenam POT faciendum omnino ſuper ſedeas.. 


Bur 
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Bur there was no reſummons of thoſe that were formerly elect, 
but an entirely new parliament ſummoned. Clauſe 24. E. 3. tart. 2. 


m. 3. dorſ. The like clauſe 5. E. 2. 2 17. dorſ. 


Irix p two extraordinary kinds of writs relating ſomewhat to the 
matter of prorogation, viz.—Clauf. 28. E. 1. m. 2. & 3. dorſ. where- 
by after the former parliament diſſolved there was a reſummons of the 
ſame knights citizens and burgeſſes to a new parliament. This was 
accordingly de facto done, and the parliament accordingly ſat: but 
it was irregular and not agreeable to law, and therefore was never 
alter practiſed.—Clauſ. 17. H. 6. m. 1. dorſ. a parliament was ſum- 
moned in quindend Michaelis; and after by writ bearing tete 
3. Auguſt, entitled de abbreviatione parliamenti, reciting the former 
ſummons, nos tamen certis de cauſis urgentibus, Sc. diem parliamenti 
prædicti duximus abbreviandum, et parliamentum naſtrum apud palatium 
noſtrum Maſtmonaſterii in craſtino ſancti Matthæi apoſtoli proxime futuro 
teneri ordinavimus; and a command to the peers, &c. to attend 
accordingly, which was accordingly then held. 


(4-) THERE are adjournments of parliaments by the king after 
they are begun and held. Theſe are oftentimes called prorogations, 
aad the word OE, was fometimes uſed therein. 


CLavs. 21. R. 2. m. 19. dorſ. The writ recites the ae of | 
parliament holden die June poſt feſtum ſane crucis ultimo preterito pro 
quibuſdam arduis et urgentibus materiis et negotiis in eodem parliamenta 
adtunc pendentibus, que adhuc commode terminari non potuerunt, dictum 


parliamentum uſque quindenam ſancti Hilarii proxime futuram apud Salop 

in flatu quo tunc fuit duximus prorogandum et continuandum: vobis Preci- 

pimus to attend at that day and place, vęſtrum confilium impenſuris, 
et inde abſque licentid nofird non receſſuris, teſte rege quinto Novembris. 


AND 


| 
| 


7 
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AnD indeed it is frequently in records ſtiled a prorogation; a though 
it is but an adjournment. Vide rot. part. 27. H. 6. u. 12. But this 
hath been altered of latter times. 


In the point K adjournment theſe things are obſervable. 


1. Tux adjournment of the parliament is by the king, or the 
king's commiſſion to adjourn the parliament ; and this is done in the 
houſe of lords, ſometimes and moſt commonly the commons being 
called up and preſent, and ſometimes only done in the lords houſe 
and notified to the commons 1n their houſe. 


2. Trovot there may ſometimes iſſue a writ to call the lords to 
the parliament, as was done in the caſe of 21. R. 2. beforemention- 
ed; yet in truth the effective and operative adjournment is the king's 
declaration, being preſent by the mouth of the chancellor, or it 
abſent then by the commiſſioners. And thus it was done rot. part. 


21-8428 36. which is the foundation of the writ abovementioned 
to e . 


3. Tgoven it be ſometimes called a prorogation in the very 


record of adjournment; yet in truth and propriety of ſpeech it is no 
prorogation; for that is before the day of ſeſſions by the ſummons, 


but adjournment is after the ſeſſions begun. And the records of the 
commiſſion to adjourn have therefore of latter times omitted the 
word prorogandu n, and run only thus: preſens parliamentum et omnia 


negotia cauſas et materias incepias et non adbuc terminatas adjurnare et 
conlinuare nſque talem diem ibidemque tunc c tenendum et proſequendum.. 


Now in relation to theſe various continuances lt is ob- 


ſervable touching parliamentary proceedings in both or either of the | 
houſes, It ſeems therefore, 


# 
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1. THAT the private adjournments of the houſes by themſelves 
make no alteration or diſcontinuance of ſuits in the lords; no, nor 


. . - * 
of their committees or bills. . 


* 


2. A PROROGATION before a ſeſſion doth not diſcontinue a writ 


of error, nor a ſcire facias thereupon, but carries it over to the day 


given by prorogation. 


3. Ax adjournment of the parliament by the king, or by his 
commiſſion, in ſuch manner as is above declared, what effect it hath, 
was a buſineſs formerly 6f..great debate: but now it is by uſe and 
cuſtom and partly by declarative orders ſettled.— 1. As to writs of 
error and cauſes. depending there as a ſeparate court from the com- 
mons, heretofore it was- held, that an adjournment without ſpecial 
words to adjourn all cauſes in fatu quo had diſcontinued all 


fuch proceedings in the lords houſe, and they were put to begin all 


again, And thus I remember it was ruled in the houſe, Bridgeman, 
being keeper. But fince that time upon ſearch of precedents it hath. 
been ordered and declared by the lords, that no diſcontinuance 
ariſeth in ſuch caſes by adjournment, but they are to proceed as they 
left the cauſe the laſt ſeſſion. And truly it ſtands with reaſon ; for 
theſe proceedings are in the lords houſe as a diſtinct court.— 2. But 
then what ſhall be done as to bills or acts depending in either houſe ? 


In the parliament of 18. Jac. Coventry then attorney reported, that. 
upon ſearch he found not the word proroguing in ſuch adjournments; 


and therefore May 31. in that parliament reported, that ſuch an 
adjournment determines committęes, but not bills. But this report. 


of his hath not oltained ; for it is the conſtant uſe after ſuch adjourn- 
ments by the king or by his commiſſion, that all bills and matters. 


relating to both houtes do begin de novo, as well as committees. 
And it ſtands with reaſon : for this is a proceeding before them, as both. 
houſes conſtitute one court and alfo a great council wherein there 
may be many changes of advices as well as perſons. 


Burt 
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Bur if the parliament be diſſolved before judgment affirmed or 
reverſed, then the writ of error is wholly diſcontinued and abated, 
and the court below may iſſue proceſs and exccution upon the record 
remaining with them, without any formal remiſſion of the tranſcripr 
from the houſe of lords, upon a ſuggeſtion entered thereof upon the 
record before the judges below, that the © judgn nent is neither affirmed 
nor reverſed. | 


AxD therefore I take it, that the granting or continuing of a ſaper- 
fedeas by the lords houſe, depending a writ of error, until the next 
parliament, as it hath been ſometimes done, viz. rot. pal. 4. H. 4. 
n. 26. in the caſe of the dean and chapter of Litchfield, rot. parl. 
11. H. 6. z. 40. in the caſe of Iſabel Beauchamp, was not conſonant 
to law, For it would be an intolerable delay of juſtice ; for no par- 
lament pofiibly would be ſummoned in ſeven years; and it were very 
unreaſonable, that the plaintiff's execution upon a judgment obtained 
_ ſhould beſo long delayed: and the rather becauſe error in judgments 
is not preſumed, till it be declared and adjudged by the court where 
a writ of error is depending. 


Bur if it os only an adjournment of the parliament to a long day, 
there, according to the reaſon of the reſolution of the lords above- 
mentioned, as the writ of error hath a continuance. until the day 
given by adjournment, ſo the /uper/edeas will alſo have a continuance 
notwihſtanding + ad) REN of the parliament. 


A warir of error regularly is not to be brought or ſued out of | 


. record, till a parliament be actually ſummoned ; for it muſt have a 


certain return; and the like of a ſcire facias upon a writ of error 
brought and errors aſſigned in parliament ; for to bring a writ of 
error returnable ad proximum parliamentum generally is not regular, 
| nor will be any ſuper-/edeas for the reaſon before given. But the writ 
of error is to be brought after the en ſummoned, and 1s to 

mention 


F 
# 
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mention the day and place of the parliament ſo ſummoned. | Thus i i 


was 1 by the court of king's bench. 


AFTER an idr Gr proicention 5 the parliament a writ of 
error may be bronght, and 1s to be allowed ; becauſe there is a fixed 
day of reconvening it; but with this difference. If the day given 
by adjournment or prorogation be a ſhort time after the iſſuing of the 
writ of error, it is then alſo a ſuperſedeas to the court below to grant 
execution; as if for the purpoſe the writ bears teſt in Trinity term, 


and the day of adjournment or prorogation be in the next term, viz. - 


any time in Michaelmas term; becauſe here no mean term intervenes. 
And accordingly this holds upon writs of error in the exchequer 
chamber or king's bench. But if a term intervenes between the teſt 


or allowance of the writ of error and the day of adjournment of the 


parliament; as if the writ comes to be allowed in Trinity term, and 


the day of acheurnment of the parliament, when the writ of error is 


returnable, is in Hilary term; this is no ſuperſedaas. of the execu- 
tion (but yet the writ of error muſt be allowed) for the great delay 
that would happen, to thoſe that have had their judgments, by the 
interpoſition of a term. And this T have known many times ruled, 
as well upon writs of error in TIT EIS as upon writs of error in 


the e — ' 


Axp this caſe differs from that babe mentioned, where the par- | 


lament is adjourned or prorogued either to a ſhort day or long day 
after the record removed, and a long day upon the writ-of error before 
the record removed * : for in the former caſe the court of parliament i is 


poſſelſed of the record, but not in the latter caſe. 


. Fb brd is Meir wind addition to take ths raſh compleat. But the difference 
meant to be pointed out is between removal of the record after adjournment or proro- 
1 85 and ag * . H. 8 


e eH Ar. 
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Coy. It 


SEVERAL. INSTANCES OP WRITS OF ERROR, AS THEY OCCUR IN 


THE PARLIAMENT ROLLS FROM. THE BEGINNING or E. 3. 
mo . 


SHALL now, as I promiſed, give an account of the ſeveral 

writs or petitions of error in parliament from the firſt year of 
Edward the third to the beginning of Henry the ſeventh, and the 
brief memorial of them, and fome obſervations thereupon ; which will 
both explicate and prove much of 8 hath been before delivered 
| upon this ſubject. 


I SEAL IL omit thoſe of the earls of Lumen and biſhop of 
Hereford ; becauſe mentioned at . ſupra CAP. * and begin 
about 4. E. 3 | 5 p 


+ 4 E. 3. * 1. 2. 3. Attainder of Roger Monimer and Simon 
Beresford. for the death of E. 2. and of John Matrayers for the carl. 
of Kent.—N® 6. Declarations. des ſeigneurs en plein parlement, que. 
lour jugement fur Simon Beresford et autres, que ne fuereat lour peres 
NON TRAHATUR IN CONSEQUENTIAM, par quoi les dits peres puiſſent 


efire charge deſore adjuger autres que lour . contre le ley de terre, fi 
autiel _ auei Ene. | 


7; No 11. Pe Petition. of ERR by Eſmon ſore and heir of Eſ- 
mond earl of Kent upon the attainder of his father. The like by 


his widow. But it ended in a reſtitution by the king par Wow au 
| perlement. 


9 See before, CnAr. XXII. page 128. See alfo page 172. and 173.— F. H. 
+ The remainder of this chapter is not in lord Hale's own hand-writing, but ſeems. 
to have been tranſcribed by ſome perſon employed by him as an amanuenſis.—F. H. 


No 13. 


CHAPTE P 


No 13. The like for Richard earl of Arundel, ** no reverſal, 


becauſe the attainder was confirmed in parliament, but a reſtitution. : 


par ark de e | 


21. E. 3. 1. 56. vel 65. John Matravers ſuift petition al roy. et 4 
fon councel d'error, que le jugement ſoit veiu et examine en plein parle- 


ment devant roy et peres de realme. Nibil factum; ſed poſtea reſtitu- 
tion, 25. E. 3˙ 


8 E. 3 n. 54. Reſtitution de John Matravers par roy ſeigneurs et 


COMMONS. 


No 9. Reſtitution de count de Arundel par roy ſeigneurs et commons. 
The petition al roy et councel en preſent parlement. 


Ror. par. 28. E. 3. u. 8. Eſmon ſon and heir of Mortimer peti- 


tions the king, that the record of his father's attainder ſoit fait vener. 


devant vous et les peires de la terre, that the errors therein may be 
examined and corrected, and right done. Par vertue de quel peticion 
le roy fiſt vener devant lui et le prince et duc de Lancaſter, countes, 
barons, et peres de la terre, les chivalers des countees et totes les autres 
commons illogue aſſembles, le record et judgment, which is there entered, 
viz. that in the parliament of 4. E. 3. he aſſigns error, that he was 


adjudged to death without being put to anſwer. Et ſur ce eue bone. 


deliberacion par le roy, prince duc prelates countes et barons, il appeirt 
clerement, que le judgement efl erroneous, Har quoi le roy, et les prelates 


prince duc countes et barons, par accord des chivalers des countees et des 


dits communes, repellont et pur erroneous adjugent le record et judgement 


ſurdit, et agurdent reſtitution.— This record was ſent by writ under the 


great ſeal into the King s bench; and there ſcire facias to be 
awarded. | 


Isi. 1. 13. Richard earl of Archdl petitions the de lig, war l the 


5 record of a ſtatute made 1. E. 3. by which Eſmond his facher was 


2 put 


— 
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put to death be viewed and examined devant lui et les peeres de la terre, 
that he may be reſtored to the inheritance of his father. Par vertu 
die quel peticion le roy fift ſercher les recordes et remembrances touchant le 
mort Richard count de Arundel, which was a recital in a ſtatute 1. E. 3. 

and entered in hiec verba. | Auel fatut vein” et entendu par notre 
ſeigneur le roy, prelates, prince de Gales, duc de Lancaſtre, countes et 
barons, peires de la terre, et chivalers des countees et totes antres communes 
de la terre, illoegue aſſembles, riens eft compriſe forſque recital de flatut : 
et ſur ceo eue bone deliberation par notre ſeigneur le roy prelates prince duc 
countes et barons avantdits, il appeirt, que Eſinond count de Arundel 
fuit unduement mis al mort, &c. par quoi notre ſeigneur le roy 'prelates 
prince duc countes et barons, par aſſent des chivalers des countees et des 
diis communes ajugent la recitation „Oc. erroneous et nals, and that 
Richard be reſtored, &c. | 


Fein 1. E. 3. part. 1. 1. 2 1. dorſ. * Henry brother and heir 
of Thomas earl of Laneaſter venit in iſto parkamento, et exhibuit coram 
domino rege proceribus et magnatibus regni et confilio ipfus regis tunc 
#hidem oriſtentibus petitionem, © A notre ſeigneur et @ ſon councel prye 
Henry,” &c. that the record of his brother's attainder being in the 
chancery be examined and redreſſed. Prætertu cujus petitionis diftum 
fait cancellario per ipſum regem, quad deportare faceret recordum et pro- 
i ceſſum in parliaments ; which was accordingly done and errors 
aſſigned. Er quia inſperti s et plenius intelleftis recordo et proceſſu præ- 
diftis, ob errores prædictos et alios in recordo et proceſſu, conſideratum eſt 
per ipſum dominum regem proceres et magnates et totam communitatem 
 -Pegni in eodem parliamento, that the judgment fanquam erroneum revo- 
cetur er adnulletur, c. et habeat brevia tancellario et jufticiariis, in 
quorum placeis dictum recor dun e e en een 


irritari faciant. 
Tus ſtile is placita coram domino rege et confilio ſuo in . 
tpfius regis procerum et magnatum in parliamento. 1. E. 3. 


| | - See alſo ror. perl. 1. . 3. ts 1/08, H. 
38 | | Tux 


( 
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Tux like judgment for Roger Mortimer.—The like- for the 
top of n. | N 


Ror. parl. 40. E. 3. m. 2. The proof of age and livery admitted 
coram domino rege prelatis magnatibus et communitate regni Angliæ in 
hay | 


50. E. 3. u. 48. Complaint of biſhop of Norwich of erroneous 
judgment in C. B. A quoi eft reſpondu finalment par commun ent de touts 
les juſtices, that it doth not lie till affirmance or ' reverſal. in B. R.— 

| N ota, the petition 1s not of record. 


1. R. 2. 1. 29. The earl of Saliſbury petitions the king for the 
reverſal of a judgment given againſt him in the king's bench for 
error, and prays the king a commander faire vener le record et proces 
devant vous et votre tres age councel en ce preſent parlement ; and proceſs 
| againſt Mortimer to hear the errors, &c. Quel petition eus et entendue 
en meme parlement, commande fuit en ceft parlement par les prelats et 
ſeigneurs peres de parlement a Johan Cavendiſh cheife juſtice, q'il ferra 
vener le record et proces entre rolls de divers autres records ſans delay, 
who apporta les record et proces en rolls de diverſes autres records. The 
earl thereupon aſſigns errors by word of mouth, and prayed a ſeire 
facias againſt Mortimer returnable the next parliament, which is. 
granted. At the end of the parliament the chief juſtice carries back 
the rolls; and it is ordered, that the record be brought into- the 
next parliament. Nota the petition to the king, but tranſmitted to 
the lords, and thereupon the lords make theſe awards. At another 
parliament, rot. parl. 2. R. 2. part. 1. n. 19. * the former record 
recited. The ſcire facias, accordingly reciting the petition, nos ſuppli- 
cationi prædicti comitis annuentes recordum et proceſſum predifta tam 
coram nobis quam prelatis et magnatibus in ditto parliamento wenire feci- 


mus ; ; and command to the ſheriff of yy quod ſeire Jn Edmundo 


* It ould be part. 1. 2, 31.— F. H. 
Mortimer, 
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Mortimer, Sc. guod fit coram whis in proximo parliamento ubicungue 
tunc fuerit auditurus recordum et proceſſum, &c. et ulterius facturus et 
recepturus quod confiderari contigerit tunc ibidem. Teſte 1. Decemb. 1. R. 2. 
Nora, the former parliament ended 28. Novemb. 1. R. 2. This 
parliament held 25. May * 2. R. 2. So the ſcire facias iſſued after 
the end of the former parliament and before this of R. 2. ſum- 
moned.—The ſheriff returned 27¹ habet. The earl petitions the 
king for a new ſcire facias returnable the next parliament in totidem 
verbis as the former, Mortimer returned ſummoned. The parties 
appear. Exception taken to the return; and the earl prays, 4 notre 
ſeigneur le roy et al ſeigneurs de parlement, that he may aſſign errors, 
and that the record may be examined and reverſed. Par aſſent du 

parlement jour eft done al parties tanque prochein Parlement. Rot. 


Parl. 2. R. 2. part. 2. n. 31. 1 This parliament began die Mercurii 
20. Oflob. 2. R. 2. 1 The former proceedings of the earl of Saliſbury 
recited ; a new {ire facias facias prayed ; quel brief par notre dit ſeig- 
neur le roy par adviſe des ſeigneurs et autres ſages de parlement eft graunt 
returnable prochein parlement, et que les record et proces ſoient en dit 
prochein parlement. NoTA, this ſeems to be the ſecond ſcire facias 
abovementioned. _ | 
& [2. R. 2. part. 1.] n. 36. 37. Alice Peres || judged in parlia- 
ment brought a petition of error. She could not purſue it by attor- : 
ney without the king's licence. Licence is granted by the king. The 
bill is indorſed by the king, and envoy 4 ſon grand councell en parle- 
ment, a queux le roy ad commiſe la diſcuſſion de meſme bill: which bill 
eftoit puis atres par meſme le grand councel en plein parlement, par aucto- 
ritee a- eux done 24 le roy, reſponaue et endorſee, Sc. i] ſemble as 


0 It ſhould be 20. October. F. H. 

+ It ſhould be ». 19.— F. H. 

1 Irſhould be 25. April. — F. H. 

§ What is between the crotchets not in the original; but neceſſary in Point of 
reference, —F. H. 

In the printed roll of parkament oe name is en and Perret. — P. H. 
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1 | ſeignears * de councell naſtre ſeigneur le roy, que le roy le poet faire de ſa 
grace. Pur quoi il eft ee, que les ſupphantz ſoient reſceuz a 
8 e la ley par leur attournes.” 


- Ries 1 3. R. 2. Me 19. This parliament held Monday after 

the feaſt of Saint Hilary 3. R. 2. There the whole record and con- 

- Einuance of the proceeding of the earl of Saliſbury in parliament 

- are again repeated, and the continuance thereof 1s made to this that 

was the next parliament. It is commanded by the king et autres 

feigneurs avantdits, that the record and proceſs be brought in and 
read. But now Mortimer earl of March hath the king's protection 

per unum annum duraturam, and ſo the plea put without day. 


Ror. parl. 7. R. 2. n. 20. A judgment given in the king's bench 
for Richard Seymor againſt the prior of Mountegne in a ſcire facias.— 
Firſt, the prior delivers a petition a7 roy et al feigneurs en cefte parle- 
ment, that a judgment gu0d reſpondeat ouſire given againſt the prior 

| omitted to be entered of record by the juſtices may be entered. 
The record brought into parliament par commandment des ſeigneurs, 
and the record viewed and examined in preſence of the lords and 
_ the juſtices de utroque banco and barons of the exchequer. Et par | 
adviſe des juſtices et: autres. ſages eft agardez et commandez en parlement, 
que enrolment ſoit amendez ; and the old rolls taken out of the bundle 
and new-amended rolls inſerted. —The. enrolment being amended by: | 
the ſaid award in parliament, a petition of error is brought by the [ 
prior directed al roy et al. nobles ſeigneurs en ce preſent parlement; and: | = 
it prays, que ordeine foit en ce preſent parlement, que certains gents de | 
councell le roy ſaient affignes, devant queux le record ſoit envoy, et q'ils 
eint poiar par force. de ce ordinance to examine the errors, and warn 
Richard Seymor to appear before them ad audiendum errores, and to 
redreſs the errors. Quel bill lu en parlement «ft agard par aſſent: de par- 


— RP wow RPE we ———— 


* What follows is in the original imperſect; and is therefore taken from the printed. 
roll of. parliament. F. H. 
| lement,,. 
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l-mext, that the prior ſhould have ſcire facias returnable next par- 
Lament to warn Richard Sey mor ad audiendum errores, et ulicr ias facl u- 


rum et recepturum ce que par ley de terre ſera adjuge en ce cas, and that 


the record and proceſs be in the next parliament, and no protection 
to be allowed. Rot. parl. 8. R. 2. u. 15. In the parliament held at 
Weſtminſter craſtino Martini 8. R. 2. the proceedings at the former 
parliament are recited. A ſcire farias iſſues to the ſheriff of Somer- | 

ſet teſte 15, October 8. R. 2. per petitionem de parliamento. Quod ſcire 
facias Richardo Seymor, quod fit coram nobis in parliamento apud Weſt- 
monaſterium iu craſtino Martini proxime futuro ad audiendum recordum 
et proceſſum et errores, &c. ſi fibi viderit expedire, et ulterius ad facien- 
dum et recipiendum quod c uria nofira conſideraverit in Þdc parte. This 
writ ifſued not till the new parliament was ſummoned and agreed. 
Scire feci returned. The petitioners appear. E praceplum off per 

regem et dominos in eodem parliamento to the chief juſtice to bring the 

record in dictum parliamentum, which was forthwith done accordingly, 
and entered in hec verba. Thereupon the prior aſſigns ' ſeveral 
errors; and to every material error aſſigned the court gives their 
opinion, VIZ. et ſuper hoc auditis allegationibus utriuſque partis, et vifis et 
examinatis recordo et proceſſu predittis, * ideo ob errores illos conſideratum 
eſt, quod judicium prediftum tanquam erroneum revocetur-ceſſetur et penitits 
adnulletur ; et quod prior ſhould have reſtitution and cum exitibus, &c. Et 
preceptum eft vicecomiti Somerſet reftitutionem et ſeiſinam de manerio pre- 
dicto, &c. et quod inquirat de exitibus, Sc. Et præceptum oft cancellario 


domini regis in PLEXO PARLIAMENTO, gudd tam de ſeifind et reftitutione, 


Sc. quam de exitibus, &c. ſecundum legem et conſuetudinem regni Anglia 
plenum executionem fieri faciat et demandet. Nora the command of 


reſtitution en PLEIN parlement, which appears to be both . 


dale en rote parl, 10. K. Re te. 35. e e 


* In the: 8 roll aa words of ideals are + cold hb an * | 
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Tax like 16, R. 2. 1. 17 for John Frere, 


Ror. hs 13. R. 2. u. 16. W in parliament by petition al roy 
et ſeigneurs by John Mothan for erroneous charging him as abettor 
in an appel de mort at 500 marks. The record brought into parlia- 
ment: a ſcire facias thereupon awarded returnable a prochein parle- 
ment a oyer les errours, and to receive ce que en le dit prochein parlement 
ferra adjuge, and that the record ſhould be there, and the petitioner” 5 
bail to TOE the „ . or render his we | | 


Ror. par. 16. R. 2. 1. 18. a petition of error by John Shepey 
upon a judgment in the king's bench directed al notre ſeignenr le roy 


et al nobles ſeigneurs, and praying que pleſe al roy et al ſeigneurs, de faire 
wener le record en ce parlement, et a faire garnir le prior d'eftre a ce parle. 
ment. And dictd petitione in parliamento led conſideratum eft, quod 
Jobannes habeat breve de ſcire facias returnable proximo parliamento ad 
audiendos errores, and ad ulterius fatturum et recepturum quod per legem 


terre conſideratum fuerit in hdc parte; and the record to be in the _ 


parliament. — And now the writ abated certis de cayfis; and a new 
ſcire facias was 1 returnable * ma parliamentum. 


16. R. 2. u. 19. the like petition al roy et nobles ſeigneurs by Eſmond 


Baſſet. The petition continued till the next E in fats 
quo nunc. | | 


Ror. 3 I 7. R. 2. 1. 11. * ef ſequentibus in as parliament held 
in quindend Hillarii a petition of error by the dean and chapter of 
Litchfield againſt the prior of Newport: et diftd petitione in parlia- 
mento lefid de aſſenſu ejuſdem parliamenti confideratum eft, quod habeant 
breve de ſcire facias returnable proximo parliamento, ad audiendum errores, 


et ad faciendum-ulterius et recipiendum quod per legem terre in eddem curid 


puarliamenti adjudicaretur in hac parte ; et quod recordum et proceſſus pre - 


Ne 15, in the printed rolls. F. H. 
A a dicta 


| 
| 
| 
| 
| 
| 
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difta fint in proximo parliamento ex cauſd predifid. The petition was 
al ſoigneur le roy at a les nobles ſeigneurs de ce parlement.— The ſcire facias 
itſued 15. November 18. R. 2. returnable coram nobis in parliamento 
roftro in quindend Hillarii proximd futurd tenendo, ad audiendum recordum 
et errores, et ad faciendum et recipiendum quod curia noftra conſideraverit is 
hic parte, which writ is then accordingly returned by the ſheriff, — 
This writ iſſued after the new parhament ſummoned. There- 
upon in codem parliamento præceptum eſt capitali juſtitiario banci regis, 
quod recordum et proceſſus predifia in dictum parliamentum deferret: 
which he accordingly did, and the record entered in hæc verba. The 
dean and chapter aſſign errors in parliament upon the judgment of 
reverſal given in the king's bench. Super quo viſis et examinatis 
recordo et proceſſu prædictis, videtur curie in iſto eodem parliamento, quod 
prædicti juſtitiarii ad placita coram rege tenenda aſſignati erraverunt ; 
' ideo conſideratum eft in eodem parliamento, quod judicium revocationis 
primi judicii redditi, &c. caſſetur et pro nullo habeatur. And the firſt 
judgment in the common bench affirmed. Et præceptum eft in eodem 
parliamento cancellario domini regis, quod faciat executionem. Intentionis 
tamen cuſtodis Angliæ et dominorum in eodem parliamento exiſtentium eft, 
quod decanus et capitulum habeant tantim unum annuum redditum viginti 
librarum. This judgment of reverſal was in the lords houſe. Vet 
the words of the whole proceeding are as. applicable to the whole 
parliament, as that before of the prior of MOVE. Nola has : 
_ parliament held oy the cuffos regni. | 


. . . 5. 90. Thomas Haxy's petition of error upon attainder 
of treaſon, 4 no/tre ſeigneur le roy et a les ſeigneurs du parlement notre; 
et a quel petition ove record et proces dicel lue et entendue, noftre ſeigneur 
le roy par adviſe et aſſent des ſeigneurs ſpirituall et temporall ad ordein et 
adjuge, que le dit judgment rendu in parliament 20. R. 2. ſoit de tout 
caſſe revers et repeale, Sc. et que le dit Thomas Haxy ſoit reſtore, &c. 


NoTa 


0 HA Y . : 17 


Nor ibidem n. 104. there was a bill for the reverſal delivered to 


the. commons, and by them preſented inter petiliones communitatis : 
and the king anſwers, le roy. voet adviſe et aſſent de ſeigneurs ſpiritualls 
et temporalls, que le Judgment ſoit revers, ut e So it paſſed as 
-aratt. | 


. A 7. 37. John Holt and William Burgh attaint in the par- 


Lament of 11. R. 2. petition the king (al roy notre ſeigneur de granter 


et adjuger, q'ils ſoient reflores a leur terres, &c. The record thereupon 
brought out of chancery devant le roy et les ſeignenrs en parlement ; et 


illbeque Ine et emendue, error y ad apparent; pur que accord eſt par les ſeig- 
neurs ſuſdits de aſſent le roy, que le record et judgement ſoient caſſes adnulles 


et reverſes, et les petitioners reſtores a leur terres und eum exitibus. And 
a writ to the ſheriff of Somerſet under the great ſeal to reſtore them 
to poſſeſſion una cum exitibus 


| In1D. . 38. 4 roy notre ſeigneur a petition of error by Eſmond 
Baſſet upon a judgment in B. R. given againſt him in B. R. for king 
R. 2. ina ſcire facias, que pleſe al roy et les nobles ſeigneurs avantdits, 


a faire vener record et proces devant eux en ceſt preſent parlement, et a 


corriger les erreurs come ley et reſon demandent. The record is accord- 
ingly removed, and continued in ftatu quo n aunctill the next es 
The record is s entered at large. 8 


* 


IBI D. 39. Al ſeigneur le roy et fon tres ſage councel en preſent 3 


ment ſupplie Roger coſin et heyre Simond de Burley, que pleſe a granter, 


que un judgement rendus envers Simond en le parlement 11. R. 2. ſoit 
revers et adnulle en ceft preſent parlement. Aſſentuz eſt et accordez par 

le roy et les ſeigneurs en ceſt parlement, que le judgement envers Simond 
Burley ſoit revers et adnulle. Nor A la petition al roy et councel, le 


* The printed roll of parliament is not in the ſame words of reverſal as are given 
here; and the reſtitution is filent as to profits of the lands, whilſt out of * of 


the two attainted ä H. 


1 „„ reverſal 
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reverſal par roy et ſeignears. But it was a ſpecial reverſal, and not to 
extend to certain lands granted to the free chapel of Saint W 
Vid. more of this matter rot. parl. 5. H. 4. u. 54 


III D. . 40. Petition of: error for the prior of port Pagnel. 
A ſcire facias granted and now returnable continued in flatu quo to 
the next parliament. Et vide rot. parl. 4. H. 4. u. 26. The error 
was brought upon the judgment of reverſal given 17. & 18. R. 2. 
in parliament. And now the errors aſſigned by the prior principally 
were, that a ſcire facias was granted in parliament pets the record 
brou oo thither. Sed nihil actum ulterius. 


6. E. 4. 1. 61. “ 40 notre 1 ſeignenr et a. ſeigneurs en ceo 
preſent parlement the petition of Roger Deyncourt againſt a judgment 
given againſt him in a ſcire facias in C. B. and affirmed in B. R. 
upon a forged fine, il pleſe a votre graciens ſeigneurie et à votre 
tres ſage councell en ceft parlement aſſemble, to grant to the petitioner 
de ſuer Avant vous en ceſt preſent parlement et aillours par auctoritèe 
Micelle d'aduuller the note of the fine, although i ne ſoit party: on 
prizy, and that the record foit envoy devant vous en parlement, et 
appellez dgvant vous et votre dit conſeil the demandant Foyer et terminer 
les erreurs. + REesPoNs10, Pur eſchuir les perils et inconveniences, que: 
Furront advenir en ce cas, le roy par auctoritèe du parlement voet affigner. 
certeins ſeigneurs oveſque les juſtices, dexaminer la matire compriſe en 
ceſte petition : et ſur ce aient meſmes les ſeigneurs et juſtices poiar, par. 
auftoritee ſuiſdite, de purvoer de remede en ce cas, come mieult leur ſem- 
blera par leur ſages diſcrecions. Nor the petition read, and the 
record brought into parliament.—Nora this was a petition pro- 
moted by the commons as it ſeems 4, and ſo in nature of a bill. 


* See alſo u. 31. in the printed rolls of parliament. —P. H. 

+ The anſwer here given is from the printed roll of parliament ; the extract i in the 
manuſcript being imperfectly and inaccurately given. — F. H. | 
| dee . 63. of the printed roll of parliament of 6. H. 4.— . H. 
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1. H. 5. 1. 19. 4 notre ſeigneur le roy et à les nobles ſeigneurs en ce 


preſent parlement a petition of error by John Gunwardby upon a 
judgment in B. R. at the ſuit of John Windſor in a reverſal of an 


aſſize. Pleſe al roy et ſeigneurs a faire vener record devant eur en ce 
preſent parlement, et a garnir Fohan Windſor d'oyer le record le prochein 


parlement. Then ex præcepto domini regis de aſſenſu dominorum in eodem 
purliamento affiſtentium, capitalis Juſticiarius detulit in hoc par liamento 


recordum et proceſſum prædicta; quibus recordo et proceſſu lectis et auditis 
er plenius intellectis in præſenti parliamento, necnon erroribus per præ- 
dictum Fohannem Gunwardby allegatis, conteſſum eft, quod habeat ſcire 
facias verſus Fohannem Windſor returnable in proximo parliamento, in 


guocunque loco teneri contigerit, ad auditurum recordum et errores pradittos, 


et ad faciendum et recipiendum ulterius quod CURIA parliamenti adiunc 
in hdc parte conſideraverit. Nor better order now ſettled than for- 
merly, viz. the record brought into parliament and read, and errors 


aſſigned and read, before any /cire facias iſſued. Nora the ſcire 


facias returnable proximo parliamento.—NoTa lords houſe called curia 
| parliamenti,—NoTA rot. part. 2. H. 5. part. 2. u. 11. a parliament 
held zltimo Aprilis 2. H. 5. The ſcire facias bears teſt 18. Feb. 
1. H. 5. returnable in parliamento apud Lincolniam & ultimo Aprilis 
proximi futuri tenendo. So it was not taken out till the parliament 
fummoned.—NorTa it es verbatim with the award. 


Ror. Av 2. H. 7 part. 2. T n. 12. The earl of Saliſbury peti- 
tions a notre ſeigneur le roy for error in a judgment given againſt his 


father 1. H. 4. whereby he was attaint of treaſon after his death. 


It prays, que le record et proces del judgement ſoient faits vener devant vous 


et les peres de terre to examine errors. The record of the judgment 
and declaration is brought out of the chancery into the parlia- 


ment, and the record entered in hæc verba. The earl aſſigns errors, 
and . others that the judgment was given by lords temporal 


* It ſhould be Leicęſtriam.— F. H. 
+ In the printed rolls of parliament it is part. LF. H. 


only 
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only de aſſenſu regis, and without the aſſent of the commons, gueus 
de droit ſerront peticioners ou aſſentours de ceo que ſera ordein pur ley en 


\ parlemeat, Continued to the next parliament, The judgment * 


given rot. parl. 2. H. 4. u. 30. Nora the judgment affirmed, per 
dominos in præſenti parliamento de aſſenſu regis, quod judicium verſus 
Fohannem Comitem Sarum affirmetur. Not. parl. 2. H. 5. part. 2. 
u. 13. & 14. And rot. parl. . H. 5. u. 19. a ſpecial act of reſtitution. 


3. H. 5. n. 19. Richard Caterman petitions a zoftre ſoveraigne roy 
et tres nobles ſeigneurs en ce parlement pur erreur fur jugement in B. R. 
in treſpaſs, que pleſe roy et ſeigneurs a commander cheif juſtice, de faire 
dener devant eux le record et proces, et de faire gariir the plaintiſſs in 
the action par agard de meſme cefl parlement deſire al prochein parlement 


d' oyer les erreurs which ſhall be aſſigned. Qud quidem petitione in par- 


liamento ipſo publice lectd, de. aſſenſu ejuſdem parliamenti confideratum eſt, 
quod Richardus habeat breve de ſcire facias returnable the next parlia- 
ment, ad audiendum errores, et ulierius recepturum quod per legem terre in 


curid parliamenti contigerit adjudicari in hdc parte—NoTA IN PAR- 


LIAMENTO, DE ASSENSU PARLIAMENTI, and CURIA PARLIAMENTI. | 
Yet all in the houſe of lords. | 


Ror. parl. 8. H. 6. x. 70. Al roy et al ſeigneurs ſpiritual et temporal. 
en ce parlement, the petition of the prior of Lanthony againſt an erro- 
neous judgment given in the parliament of Ireland in reverſal of a 


judgment in the king's bench in Ireland, becauſe the juſtices of the 


king's bench in England + ont poiar a juger et terminer ceo que fuiſt 
fait en parlement d' Irelaud. 


10. FA 6. 1. 52. A notre Feigneur le roy ſupplie Jobane de 8 : 
for eirdr in a judgment againſt her for the king in a ſcire facias upon 
1 | 
a ene. Pleſe a vous a faire dener record et proces devant vous 


* That is, the Judgment of ade. F. H. 
+ 1. E. 4. u. 15+ 35. 
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en ce parlement, et illoeques par aſſent des ſeigneurs ſpirituall et temporal 
et par auftoritde de votre dit parlement corriger et amender the error. 
Super quo præceptum eſt capitali Juſticiario, quod recordum et proceſſum 
in dictum parlianientum deferret, which is done accordingly and entered 
in hec verba. Quibus leftis et auditis ſhe preſently aſſigns her errors 
in writing. And pro eo quod curia parliamenti nondum adviſatur, ideo 
 confideratum eft, quod Fohana habeat diem uſque proximum parliamentum, 

guòdgue recordum * et proceſſus cum omnibus ea tangentibus in dicto parlia- 
mento continue ſint parata, et interim ſuperſedeatur executioni,—No TA 


no ſcire ne becauſe the hae Party only F. 


„ 

+ It is obſervable, that hd lord Hale at the 3 of this Chapter tt 
an intention of extending his account of writs of error to the beginning of the reign of 

Henry the ſeventh ; yet here he x har the tenth of Henry the fixth.—P, H. 
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r XXXI. 


CONCERNING APPEALS AND REVERSALS OF DECREES IN CHANCERY, 
AND THE JURISDICTION OF THE LORDS HOUSE IN RELATION 
THEREUNTO. | | 


HAVE been the longer and the more particular in the diſcuſſion 

of the juriſdiction of the lords houſe in writs of error or bills of 
error, partly becauſe the learning touching it is not ſo common y 
known or underſtood; and partly, becauſe it makes way to the 
better diſcovery of the lords juriſdietion in point of decrees in courts 
of equity, and their examination by way of appeal or petition of 
reverſal, which hath cauſed ſo great and warm conteſts between the 
two houſes of parliament. 


Tovenixc the juriſdiction of the court of chancery in cauſes of 
equity, certainly it was not very ancient, as I have before ſhewn *; 
wherein I have alſo ſhewn the degrees and methods whereby it hath 
- attained de facto that ample juriſdiction in cauſes of equity, that now 
it hath in effect ſwallowed up the courts of law, and indeed in a 
great meaſure altered and in effe& abrogated the common law. 


Bur this court hath now ſo long been in the poſſeſſion of this eguit- 
able juriſdiction, and the eſtates contracts and aſſurances of lands 
and perſons are ſo much intereſted in that juriſdiction, that it is not 
only a vain thing for any one perſon to contend againſt it, but a 
ſudden alteration therein may be of very ill conſequence to the 
public. Neither is ſuch alteration or abridgment of the power of 
the chancery to be attempted without authority of parliament ; and 
that alſo with great and deep deliberation, and with a convenient 
time given before ſuch alteration made, that men may accordingly 


see before, Cuar. VI.—F. H. 
| - order 
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order their contracts ſerlements and dealings with a due proſpect to 
ſuch alteration. c | e 


Bor yet the late arrival of the court of chancery to this exerciſe 
of juriſdiction muſt needs have this effect, that we are not like to find in 
ancient records and monuments frequent precedents, that may direct 
our inquiry touching this matter of appeals. But the beſt meaſures 
we can take herein will be,—I. To examine the matter by reaſon.— 
II. To examine it by the analogy, that it holds or may have with 
writs of error and reformation of judgments in the courts of com- 
mon law by the lords in parliament.—III. To conſider of what 
antiquity ſuch reverſals are in the lords houſe of decrees in chan- 
cery, and how made.—IV. To conſider ſome things de bono, what 
is fit to be done, as well as de vero, what may be done, eſpecially 
where "Us is s difficulty in the matter of fact, | | 


ParlixnaAT to this argument we are firſt to conſider thoſe 
methods for the rectifying of erroneous decrees in courts of equity, 
which are not relative to parliament, and touching which there is 
no colour of controverſy. And the methods are three. Th 


e boos afthe cauls ® the chancellor himſelf, which he 
may do, and if he ſee cauſe may alter his decree. But this muſt be 
before the decree be enrolled of record ; for when it is fi igned and 
enrolled oy the ſtile of that court it cannot be reheard. 


2. R bil of review in the fund court. And this is aſter the 
decree ſigned and enrolled. But this is ſomewhat a ſtrait-laced re- 
medy. For they neither examine, nor read the proofs i in the caule, 
whether they warrant the decree ; neither is this bill'of review allowed, 
unleſs the decree be performed, if it concern payment of: money. 
But all the matters, that maintain ſuch a bill of review, muſt he 
ſome error appearing in the body of the decree or in the proceed- 
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ings of record, or ſome matter ex poſt facto, which hath happened 
ſince the cauſe or come newly to be diſcovered, which, had it been 

known and alledged and due proof thereof made upon the hearing, 

would probably have ſuſpended or altered or annulled the decree. 


3. By appeal to the king, by petition, ſetting forth the matter of 
the decree, the unwarrantableneſs of the decree by the proofs in the 
caſe, the untruth of the ſuggeſtions on the decree, and thereupon 
praying a rehearing of the cauſe either before the king himſelf or 
fuch commiſſioners as he ſhall aſſign by commiſſion under the great 
ſeal to hear examine and determine the cauſe. And thereupon the 
king uſually iſſues his commiſſion under the great ſeal to ſome of his 
privy council and to ſome of the judges for this purpoſe, before 
whom the cauſe is to be heard de novo from the beginning, and to 
be affirmed or reverſed as there is cauſe. And ſuch commiſſions as 
theſe have ſometimes iſſued ; and the reaſon, why they have not 
iſſued oftener, is in reſpect of the great charge and delay in ſuch 
commiſſion , and the uncertainty of the ſucceſs becauſe of the great: 
uncertainty and arbitrarineſs uſed in equitable proceedings. But that. - 
this is the regular and legal way of appealing from and reverſal of 
decrees in chancery, we have not only the judgment of the lords 
themſelves in the parliament of 21. Fac. in Mathew's caſe hereafter 
mentioned, but the reſolution of all the judges, long before this 
queſtion ſtarted, Hill. 13. Jam. Roll's Rep. 331. and Bulftr.* in the 
caſe between Vawdry and Pannel, and Mich. 42. & 43. Eliz. in tage 
caſe of the counteſs of Southampton againſt the earl. of Worceſter. 
certified by yu r under hs W hand 8. 


Anp whether the petition of 1 be made to hs king in ſuch 
caſes in parliament or out of parliament, ſuch a commiſſion may be 


thereupon iſſued; for it is the king 8 * that gives the 
| en in this caſe. 


* 1. Re, Rep 331. Jo Bull. 116.— . k. 


AGAIN, 


CHAPTEX ** 


Ae Alx, in parliament, if a parliamentary petition of appeal be 
delivered to the king and anſwered by him or by his direction, the 
anſwer is of itſelf a commiſſion according to the tenor of the endorſe- 


ment, and gives as full a power to thoſe to whom the hearing and 


determining of the complaint is referred, as if it were a commiſſion 
under the great ſeal; and though this latter be more regular and 


formal, yet they are both equally effeAual. And therefore if the peti- 
tion be indorſed, ſoit cette matiere oyee et terminte par les ſeigneurs ſpiri- 


tuall et temporall, en parlement, or par les juges, or by a ſelect number 


of lords and judges, or by the anditores querelarum, it gives them a 
full commiffion for the determining thereof, as if it were by com- 
miſſſon under the great feal: for the petition and the King's anſwer 
indorſed are a record; and by what before is ſhewed touching writs 


of ertor, a petition of errot thus indorſed is as full a commiſſion to the 
lords in parliament to examine and reverſe or affirm a judgment at 
law, as if it had been done by writ, for in thoſe cafes the king's 
anſwer is an effectual commiſſion according to the tenor of it. 


Ay therefore if in parliament there be a petition of appeal againſt 
a decree in chancery, and the king indorſes the petition, ſoit munde as 


| feignenrs ſpirituall et temporall, or to a ſelect number thereof, a Her et 
terminer ceſt appeale, there is no queſtion to be. made, as I conceive, 
but that according to the tenor of endorſement there may be a pro- 


ceeding in parliament to hear and determine ex integro the juſtice 
or injuſtice of ſuch decree ; for the king, that is the fountain of ju- 


riſſdiction, hath hereby delegated the ſame by ſuch his endorſement 


of the petition as effectually as if 1 it were done by commulion under 
the great ſeal. 


Taz 105 ſtate therefore of this queſtion is, whether the houſe of 


lords, by a kind of innate inherent juriſdiction, have power, without 


any ſuch commiſſion or delegation from the king, to receive appeals 
againſt decrees in chancery, and to hear and determine them 138 


a plenary hearing of the cauſe ; or not. 
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AnD I ſhall not intangle the queſtion with this; whether they may 
immediately before a bill of review in the court below proceed to 
the hearing and determining of ſuch appeals. For therein I think 
this difference will obtain. If the cauſe of appeal be ſuch a 
matter, as the party petitioning may have remedy by bill of review 
in the court below, then I think he ought not per ſaltum to come to 
the lords before ſuch bill of review had and finally determined; for 
it is a proceeding per ſaltum, and extraordinary remedies are not to 
be uſed till the ordinary remedies fail; as in the caſe of the biſhop of 
Norwich, rot. parl. 50. E. 3. u. . where it was reſolved, that a writ 
of error lies not in parliament upon a judgment given in the com- 
mon pleas, till the ſame is affirmed or reverſed in the king's bench. 
And thus I have known it often reſolved in the lords houſe in par- 
lament, where petitions of appeal againſt decrees in chancery have 
been diſmiſſed, if they contain only matter of :eview remediable 
below, and no bil of review either N or finally determined in. 
the chancery. 


Zur the queſtion in controverſy is touching ſuch appeals, as re- 
quire an entire rehearing of the cauſe upon the proofs had therein; 
which. cannot be done by bill of review, but muſt be done in an-- 
other way. This is chat, Which i is the true matter and ſtate of the 
queſtion. ä 


| Si H AP. 


Cr . 


c H A F. 


IHE REASONS As WELL FOR, AS AGAINST, THE JURISDICTION: 
or THE LORDS: HOUSE AS SUCH IN CASES OF APPEALS FROM. 


DECREES IN. EQUITY. 


T' HE es LR this juriſdietion inherent _ radical in the 
lords houſe are as follow : ee 


1. Ir ſeems a thing highly unreaſonable, that the decree of a 
chancellor, who may err as well as another man, ſhould be ſo con- 
eluſive, that the ſame ſhould be unexaminable by any other court, 
but be binding as the laws of the HIDES and . or as an act of 


Parliament. 


=: Tas court of parliament; as fitting in the lords houſe, or the 
lords ſpiritual and temporal aſſembled in parliament, are the higheſt 2 
court of juſtice in the realm: and here the judgments at law of the 
greateſt: ordinary court of juſtice, namely the king's bench, are ex- 
aminable and reverſible for error. And what reaſon can there be, 
that a decree in a court of equity ſhould have a greater ſacredneſs. 


than a e at law * 


3. Tixznz are e precedents in-the Jards houſe of reverſals of 
decrees in courts of equity : and ſentences in the court of ſtar-cham- 
| ber, upon petitions immediately preferred to the houſe- of lords, 
without any commiſſion or indorſement of a petition by the king; 
eſpecially in the long parliament begun in 1640. And now muſt 
all thoſe. reverſals fall to the ground, upon ſuppoſition that the 
lords had no juriſdiction in the caſes ? Nay, there are ſome inſtances + 
of ſuch reverſals in the parliament of 3. Car. 1. and poſſibly upon 
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further ſearch there may be more precedents found much more 
ancient. | 


— ä —— 2 ——7*—᷑rm 2 — —— I 


Ox the other ſide, there are reaſons of great weight againſt an 
original inherent juriſdiction in the houſe of lords, without a ſpecial 
.commiſſion or delegation of ſuch authority from the king, either by 
commiſſion under the great ſea}, or by endorſement of fuch petition 
or bull of reverſal firſt made to the gs 


1. ALTHOUGH that the Engliſh monarchy is not in all reſpects 
abſolute and unlimited, but hath certain qualification of monarchi- 
cal power, eſpecially in point of making laws and impoſing taxes 
upon the people; yet certainly, ſince the denomination of govern- 
ment is ad Plurimum, the government is monarchical, and not 
ariſtocratical or democratical. And hence it is, that all juriſdiction 
in this realm, whether eccleſiaſt Civil, is derived from the 
crown; and that the exerciſe thereof in the miniſters or judges, to 
whom it is ſo delegated by the crown, is in right of the crown and 
by virtue of a delegation from it. And it were a thing ſcarce cen- 
ſiſtent with the monarchical government, that thoſe ſentences judg- 
ments or decrees, which are pronounced and given by the king's 
authority and-commiſſion, ſhould be examined by an original jurif- 
diction lodged in the houſe of lords without eſpecial authority 
given by the king by writ commiſſion or endorſement. This were 
to make the baſis of the government ariſtocratical ; ſinee the laſt 
divolution of appeals would be, from the RING and the * 


given by his my; unto the lords. 


2. I HAVE at large ſhewed, in the * Chapter, that the 
keview or reverſal of judgments given in the king's courts is inter 
.cſus reſenvatos, and cannot be put in ure ue ſpeciuli mandato. And: 
therefore Judgments. given in the low aſt courts cannot be reformed- 
; withour a wr of alle Judgment, and judgments in — 


. see before, Cuar. XXIII. p. 153. F. H. 


arc 
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are not to be examined in the 1 houſe without a petition to the 
king and a bill ſigned or writ of error under the great ſeal. And the 


ſame reaſon holds in decrees in chancery; for (as by uſe and long 


cuſtom the ſame has been practiſed and ſettled) thoſe decrees are 
made by the chancellor by the king's authority, and in his right, 


and as the ordinary judge in cauſes of equity thereunto deputed by: 
the king, and therefore not to be examined or ſhaken without the 

| king's conſent. For it were an effort to ſer a ſuperintendency of the 
juriſdiction of the lords houſe above the Juriſdiction of the crown in | 
caſes of appeal : for it carries over the dernier reſort in caſes of this 


nature * to the houſe of lords. 


ES : 


3. SINCE there Fee be no juriſdiction in this kingdom, but what is 


by. charter, or by. commiſſion from the king, or by uſage or preſcrip- 


tion, which always implies a tacit derivation ; and fince there is no- 
thing of ſuch: juriſdiction given. expreſly to the lords, for the writ- 
| whereby they are. ſummoned is ad tractandum nobiſcum ſuper arduis ne- 
gotiis regni; it remains, that they, that will aſſert this juriſdiction 1n - 
the lords houſe in caſes of appeals without any particular commiſſion 
or authority by bill ſigned, "muſt make it out by proofs of record of 
unqueſtionable authority and good antiquity; which can never be 
done; but the contrary thereof will appear, when we come to an- 


ſwer the reaſons aſſerting this juriſdiction. 


Now as to the reaſons of the affirming afſertion. - 


1. As to the firſt, it is certainly moſt juſt and reaſonable, that * 
there ſhould be by law appointed ſome means for examining and 
reforming errors in decrees. - The law itſelf and the government 
were lame and defective without it. This therefore is not the 
queſtion. But the queſtion is, whether the houſe of lords have a 
radical and inherent power to do it without a ſpecial commiſſion 
from the king; for of all hands it is agreed it may be done by ſpe- 
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cial commiſſion either under the great ſeal or by the king's endorſe- 
ment of a parliamentary petition to that purpoſe. | 


2. AND the ſame anſwer is to the ſecond reaſon. Though the 

court of parliament of the lords houſe were the higheſt ordinary 
court; yet that doth not therefore enable them to reverſe judgments 
or decrees without a ſpecial commiſſion by letters patent bill ſigned or 
writ of the king enabling them thereunto. The king's bench out 
of parliament is the higheſt court of ordinary juſtice; yet they cannot 
reverſe judgments in inferior courts without a writ of error under the 
great ſeal. b | 


Bur by the way, though the court of the lords houſe in parliament 
be higher than other courts, yet we muſt not take it to be the ſupreme 
court; for fuch only is the ſupreme court of parliament, conſiſting: 
of che king as the head and the two houſes of * conſti- 
tuting all together a ſovereign court. 


* The precedents, which make the third reaſon for the houſe of ng. are the 
ſubject of the next Chapter. — F. H. | 


"CAP. 


c HA r r ws: me: 


c HA P. . xk 


CONCERNING THE PRECEDENTS OF THE EXERCISE OF JURISDIC- _ 


' TION IN THE LORDS HOUSE, IN REVERSALS OF DECREES IN 
CHANCERY IN CAUSES OF EQUITY. 


I F the lords could give us good evidence of record, of their an- 
cient and common practice of reverſal of decrees in chancery 
by an inherent original juriſdiction reſiding in that houſe without 
commiſſion or delegation from the king, it would be of great 
moment for the aſſerting of their juriſdiction in this particular. 


Bor upon a ſtrict ſearch and 1 inquiry, we ſhall find a great defect 
in the proof of the fact. 


Ir P - there hath been fince 1. Car. 1. ſome inſtances, and 
ſince 16. Car. 1. many more in the long parliament, of ſuch rever- 


ſals of decrees. And this practice had its riſe upon theſe three * 
. occaſions. 


—_— 


1. Tux lord Verulam being chancellor made many decrees upon 


moſt groſs bribery and corruption, for which he was deeply cenſured 
in the parliament of 18. Fac. And this gave ſuch a diſcredit and brand 
to the decrees thus obtained, that they were eaſily ſet aſide, and 


made way in the parliament of 3. Car. for the like attempts againſt 
decrees made by other chancellors. 


2. MR. SEID Ex, being a man of great learning, was employed 
by the lords in . 18. Fac, to collect the privileges of the 


* In the original it is two, But what follows apparently requires, that bret ſhould: 
c 8 lords 3 


be ſubſtituted. — F. H. 
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lords; which was done and preſented to the lords, and by them 

ordered to be bound up and preſerved as a kind of ſtanding evi- 
dence of their juriſdiction and privileges; as appears by the Journal 
of that parliament, viz. 30. Novemb. 1621. and 15. Dec. 1621. 
which book is till reſerved among their archives and is printed, 
And this, book gave the lords occaſion of looking into the Placita 
Parliamenti tempore E. 1. which they. applied ſingly to the houſe of 
lords; and thereupon began in the parliament following, viz. 21. 
Fac. to enlarge their juriſdiction, not only to cauſes of,appeals, but 

almoſt to all kind of juriſdiction in the firſt inſtance: ſo that there 
was little wanting, but that they had gotten it to be a ſettled court 
by petition to themſelves in all cauſes as well civil as criminal But 
this held not long. | 


3, Acaix, when the. long parliament came after intermiſſion of 
parliaments, and the grievances: of the ſubjects by the reaſon thereof 
were very many and importunate, ſuch a throng of complainants preſſed 

into parliament, eſpecially into the lords houſe, as tranſported pro- 
ceedings in that houſe beyond the known ancient and regular bounds 
thereof. Complaints of decrees ſentences and judgments came in 
apace, and were promiſcuouſly heard. And indeed it would be too 
hard a taſk for any perſon to juſtify all proceedings of that time to 
be conſonant to the ancient and regular e of parlia- 


ment, 


. AXA re . er er OC — 


| Tursz then Ge the reaſons that let the lords into this exerciſe 
of juriſdiction of appeals, as ſuppoſed to be radically inherent in the 
houſe. And I could never yet ſee any precedent of greater antiquity © 
than 3. Car. 1. nay ſcarce- betore 16. Car. 1. of 8 


8 uhh the lords houſe. 


Bur I- ſhall Y ſhew, what was ah firſt attempt of eng up- 
| s in che Jords houſe, and what ſucceſs 1 it had, 


BE 


CHAPTER XXXII. 5: ok 


Bxrors the parliament of 18. Fac. wherein the lord chancellor 
Bacon was cenſured for corruption, the courſe for reverſal of decrees 


was,—either by petition to the king, and thereupon a cominiffion 


iſſued to examine the decree and proceedings, whereof there are 


ſome precedents ;—or elſe to ſet it aſide by act of parliament; and 
ſuch was the proceeding of 26. Maii 21. Fac. for reverſing a decree 


for the felt-makers and ſome others about that time. 


Bur, even in theſe latter parliaments in king James's time, the 


reverſal of decrees by the 1nherent power of the lords houſe was either 


not known, or ſo new chat It was ic: carce adventured upon by che 
lords. 


In the parliament of 18. Fac. viz. Journal of 3. Dec. 1621. fir 
John Bourchier petitioned the lords againſt a decree by the then lord 


keeper in nature of an appeal, becauſe his witneſſes were not read; 


and prayed the lords, that they would rehear the cauſe upon the 
proofs. The lords referred the buſineſs to a committee to examine 
and report what had been done in like caſes.—1oth December the lords 


referees report, that they could find but one of that nature againſt 


Michael de Pole lord chancellor, and that upon bribery and corrup- . 
tion. The lords thereupon examined parties, whether the proofs . 
were refuſed to be read in fir John Bourchier's caſe ; and finding up- 
on examination, that all material proofs that were deſired by fir John 
were read, they cauſed fir John Bourchier for the ſcandal put upon 
the keeper to afk his pardon ; but would never proceed to rehear 


the cauſe upon the merits thereof, as deſired by the petition. 


In the parliament of 21. Fac. the caſe of Mathews, as it is re-- 
ported by the Journal of the lords houſe, is very ſignal, and expreſly | 


n this radical inherent e in the lords houſe. 


Cen: 8 8. Mar 
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8. May 1624. William Mathew preferred a petition to the lords 
in parliament againſt a decree made in chancery for his brother 
George Mathew in diſcharge of a debt of 52601.—After ſeveral 
hearings by the lords committees for petitions, the lords committees 
28. May 1624. report their opinion to the houſe ; which was in effect 


to reverſe the decree, and to charge the lands of George Mathew 


with the debt, and that the execution hereof be referred to the 
chancery. The ſame 28. Maii in the afternoon George Mathew 
prefers his petition to the lords; ſetting forth, that the decree had 
been long ſince ſubmitted to; that to hear a cauſe after a ſubmiſſion, 
no corruption appearing, would be a dangerous precedent ; and that 
it had not been the courſe of this houſe to reverſe decrees by peti- 
tion, but by bill legally exhibited, eſpecially no corruption appear- 
ing *. He prays, that he may have the liberty of a ſubpena, and 
that he may not be concluded, nor a decree ſubmitted unto over- 
thrown, nor his inheritance taken from him by this honourable houſe 
only upon a petition. Thereupon four lords were appointed to ſet 
down an order in this cauſe, viz. the earl of Montgomery, the biſhop 


of Lincoln, lord Say, and lord  Denny.—29. Maii 1624. theſe 
lords report their order, viz. that the cauſe depending between 
William and George Mathew be reviewed in chancery by the lord 


keeper, aſſiſted by ſuch of the lords in parliament as ſhall be nomi- 
nated by the houſe and by any two of the judges whom the lord 
keeper ſhall name; for which end the lord keeper is to be an humble 
ſuitor to his majeſty from the houſe, for a commiſſion unto himſelf 
and the lords that ſhall be named by the houſe, for the ſaid review and 
final determination of the cauſe, as to them ſhall appear juſt and 
reaſonable ; and that the lords defire may be done with all conve- 


5 : nient ſpeed. The which order being read, the houſe approved - 
| thereof: And theſe lords were. named by the houſe to be joined in 


— "I've petition alſo ftated, that the decree was made in the life of "A petitioner 
George Mathew's father, and that George Mathew himſelf was never part ty to the Suits 


and that there was not any ”- depending. F. H. 


com- 


S H Ar DEN ]] „ 


commiſſion with the lord keeper, viz. the lord chamberlain, the 


earl of Montgomery, the earl of Bridgewater, the lords biſhops of 
Durham and Rocheſter, the lords Denny and Haughton : and the 
houſe ordered the cauſe to be heard and determined the beginning of 
next term. —And note this parhament continued by ſeveral adjourn- 
ments from 29. Maii to 2. Novembris, and thence till 16. Fe- 


bruarii. 


| Now here was the true and regular way of reviewing a decree ; 
namely, by commiſſion. And this done, not upon a ſudden, but 
after ſeveral hearings and a report from the lords committees of pe- 


titions for vacating the decree. Yet after all this the lords them- 


ſelves put it into a commiſſionary way; which is an inſtance of 
greater weight againſt the inherent juriſdiction of the lords, than a 
cart-load of precedents ſince that time in affirming of their juriſdiction. 
And ſo much the rather, becauſe this method of reverfing of decrees 
in chancery holds an analogy with the reverſal of judgments in 
parliament, wherein the king's commiſſion, either by writ of error, 
or by indorſement or anſwer of a petition of error, or both, always 
precedes the lords proceeding to reverſe judgments for error ; and 
holds analogy with the ſtatute of 14. E. 3. touching delays in judg- 
ment, wherein there is directed, that a commiſſion iſſue under the 
great ſeal to the lords and judges appointed for that purpoſe; and 
agrees with the conſtant law of this kingdom, that lodges the original 
of juriſdiction primitively in the crown, whence it is derived by 
charter commiſſion or writ to the courts of juſtice. 


InDEED afterwards, in the parliament of 1. Car. the lords, finding 


that no commiſſion iflued, blamed the lord keeper Williams for not 
effectual proſecuting that order. The lord keeper excuſed it; be- 
cauſe the king abſolutely refuſed to iſſue any commiſſion but by his 
on mandate. Yet to give a countenance to their juriſdiction, 23. 
Martii he is brought to a public acknowledgment in the lords houſe, 


that thoſe orders were juſt, and to aſk pardon from the houſe. 
OR Where 


—— — we 
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Where yet by the way obſerve, that every affirmation impoſed by 
the lords is an affirmation, that the reverſal of decrees ought to be by 
commiſſion under the great ſeal; for that was the order of 21. mm 


So that upon the whole matter, if the queſtion be de vero or de jure, 
there is no ſuch radical inherent juriſdiction in the houſe of lords, 
without a ſpecial authority derived to them, either by the king's 
commiſſion, or by indorſement of a petition of review or reverſal, 
to examine errors in decrees in the . 


Barn thus far touching the queſtion veri or juris of the lords juif- 
| diction 1 1n this mere 


CHAP, 
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C H A F N 


TOUCHING THE QUESTION DE BONO; AND WHAT EXPEDIENTS 
MAY. BE THOUGHT OF, FOR ACCOMMODATION OF THIS DIF- 
| FERENCE, WITH, A DUE SAVING” OF THE KING'S RIGHT, THE 
' INTEREST OF THE PEOPLE, AND THE. HONOUR OF THE 


PARLIAMENT. | 


TT hath been ſaid, that the method of reverſal of decrees in chan- 
cery by the houſe of lords, upon the account of their own inherent 
radical juriſdiction and as juſtices of the laſt reſort, is moſt ſafe and 
convenient for the people. For what if the king will grant no ſuch 
commiſſion to examine an erroneous- decree, ſhall the ſubject be 
without remedy ?—Again, we know, the king by his commiſſion 
may name whom he pleaſe, that may be perſons unindifferent. Nay, 
if it ſhould be placed in the judges; yet the judges are all made by 
the king's.commiſſion, and may be ſuch as may be at the king's: 
pleaſure removed, and are under greater danger of being overbiaſſed. 
Whereas the lords are judices nati, fixed, perpetual: and though 
their honours be derived from the crown; yet being once ſo derived 
are hereditary in their blood, and ſo they are the leſs capable to be 
ovyerborne or o erpowered' by other influences. 


5 To BER Ifay,. 3 This kind of UNO ſeems as ſtrongly 
to conclude, that all. juriſdiftion ſhould be. exerciſed. by the lords. 
Whereas: we know, that by the ſettled laws of this. kingdom all: 
the judges of Weſtminſter - hall, juſtices of gaol delivery oyer & ter- 

miner and peace, commiſſioners of ſewers, &c. are all conſtituted by 
the king; and ſo have always been; and yet the adminiſtration of 
juſtice in , all ages performed by perſons. thus commiſſionated. And 
to ſay: the. truth, it vis ol nnn the crown, that ſuch 


com- 


— — — 
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commiſſioners and juſtices ſhould be appointed as are both learned ; 
and juſt ; for otherwiſe the damage will be of greateſt moment to the 


crown. And beſides, as his own intereſt and the intereſts of his ſub- 
_ jets oblige him to be highly careful in ſubſtituting ſuch judges and 


commiſſioners as may beſt perform that employment; ſo he is under 
the ſolemn obligation of his coronation oath to be highly careful in 
this buſineſs, that juſtice be duly adminiſtered. Otherwiſe the beſt | 
ſtrength of government will be loſt or ſhaken.—But 2. Who conſti- 
tutes new lords, who conſtitutes the lords ſpiritual ? Yet theſe have 
their voice in the reverſal or affirmation of judgments. And yet the 
ſame objection may be made againft their ſuffrage in this caſe.— 
Again, 3. The ſame kind of reaſoning would give the lords an inhe- 
rent radical juriſdiction, without writ bill ſigned or commiſſion, to 
reverſe judgments at law; which yet are not examinable by them 
without the king's writ, or at leaſt a petition to the king indorſed or 
anſwered to bring the record i into parliament. | 


Bur on the other ſide, if we look upon inconveniences, we ſhall 
find it highly inconvenient, that there ſhould be ſuch a radical 
juriſdiction in the houſe of lords, ef; n in relation to decrecs 1 in 
equity. | | | 


1. Ir is true, the Iords are of a noble extraction and education; 
they may be experienced in politics, in military affairs. Vet no one 


will ſay, that eo nomine that they are lords they are all competent 
judges of caſes of law or equity. How many young lords are there, 


that are not thirty years old ? How many are unacquainted 


_ utterly with the proceedings or rules of law or equity? Yet one of 


theſe may have the odd caſting voice, which ſhall overturn judg- 


ments or decrees. made with greateſt. deliberation of moſt learned: 


unden or IEG. | 


7 AGAIN, as to matters of equity, they are governed in a great 
meaſure by circumſtances, and are not under ſuch exact rules, as 
| | the 


HA TY 


the common law courts or cauſes are. And therefore, without a very 


great advertence and attention, the true equity of a cauſe is not ſo. 
eaſily diſcerned : and therefore it is, that there daily happens great 
diverſity of opinions among learned men, when they come to particu- 
lar caſes of equity, What kind of uncertainty- ſhall we then find, 

when an hundred or more unexperienced men ſhall be judges of 
cauſes of equity? The antient rule is a certain truth. Better a miſ- 
chief in a particular caſe, than a common inconvenience. It were. 
far better, there were no relief at all in cauſes of equity, than to 
have every cauſe under the various ſentiments of a hundred judges. . 


3. Acain, we daily obſerve, that in particular caſes, when they 
come before a multitude of judges, eſpecially that are great men and 
therefore not eaſily controulable, perſons concerned in ſuits meet 
with ſome, that are their kindred friends favourers landlords 
| tenants or relations. And it is grown a faſhion in the lords. houſe, 
for lords to patronize petitions : a courſe, that, if it were uſed 
by the judges of Weſtminſter-hall, would be looked upon, even by 
the parliament itſelf, as undecent, and carrying a probable imputation 


or temptation at leaſt to partiality. Such addreſſes as theſe are unde- 


cent and unſafe, and indeed intolerable to be found among judges, 
who muſt not know perſons in judgment, nor be ſweetened by ſuch 
kind of applications. Yet I leave it to any obſerving perſon to 
conſider, whether he think it poſſible, or at leaſt probable, that theſe 
applications can be avoided to ſo many and ſo great perſons and un | 
ſuch extenſive relationſhip. | | | 


TkEsE and many more inconveniences attend this. Judicarure at. 
large in the lords houle.. 


** 


1 AND now therefore to bring this buſineſs: and this book to a con- 
cluſion, I ſhall adventure to propound ſomething, that may prevent 


and rs > theſe and the like inconveniences ; and that may pre- 
D d | ſerve 
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ſerve the juſt rights of the erown, the ſafety and fecurity of the 
Rel, © and the honour and dignity of e Which is this. 


1. Tur the appointment of tryers of petitions, which is always 
done by the king the firſt day of a ſeſſion, may not be a piece only 
of name and formality, as it is now uſed ; but that a ſelect number 
of the moſt judicious lords ſpiritual and temporal, and that not in 
too exceſſive a number, together with the judges, be appointed, 
and theſe to be commiſſionared under the great ſeal for that purpoſe, 
to whom as occaſion requires petitions for reverſals of decrees may 
be referred. And the like commiſſion for examining of judgments 
in writs of error. Only the judges of that court, out of which the 
record is removed, to be omitted in that commiſſion ; and only to 
be preſent if occaſion require to hear the reafons of their judgments, 
as in error out of the exchequer chamber” before the treaſurer and 
chancelfor. - 


2 Tzar, according to the antient and alt petitions. * reverſals 
of deerees in chancery preferred in parliament be directed to the 
king or the king and his council, and delivered to the receivers of 
petitions; and the king and his council to be attended by the re- 
cCebivers of petitions, and endorſements to be thereupon made accord- 
ing as the cafe ſhall require. Soit cette petition bayls a: tryers de peti- 
lions Gr. a oyer et terminer ſolonc droit et raiſon; et eur, on ꝗſcuns 
6 &r. deu, quorum c. And becauſe it may not be determined 
in that ſeſſion, then a ſpecial commiſſion to the tryers, whereof fome 
of the quorum to examine and determine the errors in che decree ; 3 
and ſo in writs of error. | 


E courſe, | 


I. Panannvns the king's right as the fountain of juriſififtion * and 
as the decrees. are paſſed by the king's authority, ſo by the ſame 
Gy they a are avoided, if there-be cauſe; and not by à kind of 


primitive 
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primitive ſuperintendant inherent juriſdiction in the lords houſe ; 
which ſome may poſſibly think ſavours too much of an ariſtocracy, 
giving an appeal from the king to the lords by an inherent right of a. 
dernier reſort, which ſeems not — to the conſtitution 58 the 


Engliſh government. 


2. Tars method-is moſt ſuitable to the method that the parliament 
hath chalked out in caſes of a like nature, as any man that atten- | 
tively reads the ſtature of 14. Eliz. cap. $ for reformation of W 
in e my 8 obſerve. 


3. Tunis Sad urs with hs antient form of reverſal of TM 


ments in the lords houſe ; which, as hath been at large ſhewn, was 


antiently by a ſelect number of lords thereunto appointed by the 
king, and no bill or writ of error in parliament without a previous 
petition to the king and a bill ſigned for its allowance. 


4. Tris prevents the many miſchiefs and inconveniences, that 
happen upon promiſcuous determining of ſuch cauſes, by the ſuper- 
numerary vote poſſibly of one perſon, and he PORT: not — wanna . 
tent a judge in ſuch caſes. | 


5. TRIS preſerves a handſome decorum and dignity in the lords 
houſe, wherein ſome of their members are e in n __ 
this occaſion. 6 


6. Tars is the means to have ſtability and firmneſs in proceedings. 
Men's decrees ſhall not be broken, nor reverſed, without juſt cauſe. 
and due examination by perſons experienced and learned in matters 
of this nature; for the judges here are not only to be aſſiſtants to 
adviſe, but commiſſioners to aſſent or. diſaſſent, as. they are by the. 


ſtatute of 14. E. 3. . 
Ddz 7. Tas: 
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7. Tars is a procecding regular, conſonant to law and the true 
Intereſt of juſtice; and ſuch as even the lords themſelves, in the 
-parliament of 2. Facobi, owned as the fate and e method of 
| ne for reverſal of decrees | in ys | 


8. Tris is a great means, as on the one hand, to keep the chan- 
cellor or keeper and judges under a juſt care that their decrees and 
| judgments be well grounded; for there is a due and regular method 
of appeal: ſo on the other hand is a good ſecurity provided for ſuch 
as have now run it may be a long and expenſive ſuit for the obtaining 
of a decree or judgment (and poſſibly all the ſubſtance of himſelf 
and his family or ſome purchaſer for valuable conſideration are laid 
upon it) that it ſhall not be lightly or looſely. thrown off by perſons 
unacquainted with proceedings of this nature, and yea and poſtibly 
by the vote of ſuch as never heard the cauſe (if proxies: be allowed, 
Which I know not whether they are or not) or poſſibly by the vote 
ol one that never obſerved or heard one half of the cauſe, or if he 
heard it yet never heard a cauſe before. 


1 3 of 8 8 well in writs of error upon judg- 
ments as in appeals from decrees, would render the proceedings of 
the lords much more regular and orderly, much more agreeable to 
.the laws of the kingdom and the king's juſt right, much more ſafe 
for the people and conſonant to the true and antient ſtile and order 
of . parliament, with leſs expence. And buſineſſes of this nature 
would receive their determination before the commiſſioners, though 
the parliament ſhould be prorogued adjourned or diffoly ed, without 
forcing the complainant to begin all anew. 


* 


” -7 


Fon a concluſion of this diſcourſe, I muſt n tale notice of 


ſome extravagant affertions, that have been uſed By. ſome in ane 
afſerting the lords e 


«Ss . My” , 4 
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75 tell us, it is the ſupreme court; a court, from which no 


appeal lies; that it hath a primitive inherent juriſdiction; that it is 
the place or juriſdiction unto which is the laſt appeal, the dernier 


reſort :—which expreſſions, as they are very untrue, ſo they are very 
unwarily uſed by them; and I dare ſay, they either do not under- 


Land, or do not conſider the conſequence of them. 


Tux regiment of England is t and the king is the 
ſupreme head thereof. This is the chief article of the oath of 


ſupremacy. 


Bur it is true, that in ſome points of ſupreme government this 
monarchical regiment 1s qualified. The king cannot make laws, 
nor impoſe taxes, without the advice or aſſent of both his houſes of 
parliament. But when laws are ſo made, yet they are the king's 
laws, though not to be altered or abrogated without the like conſent 
by which they are made. 


Ax D che ae court of this kingdom is neither the houſe of 
lords alone, nor the houſe of commons alone; no, nor both houſes 
without the king. The high court of parliament, conſiſting of the 
king and both houſes, is the ſupreme and only ſupreme court of chis 
i kingdom, from which there is no appeal. Wherever the dernier 
reſort is, there muſt needs be the ſovereignty 3 3 and ſo this word 1 is 
; e uſed and joined with it. 


Ware in 36. E. 3. king E. 3. gave the principality of Aquitain 
to the Black Prince, they forgot to inſert or well expreſs the ſove- 
reignty that the king intended to reſerve to himſelf, the jus ſummi 
imperii. Thereupon there was a declaration made (which you may 
read Seld. Titles of Honor, page 461*) by the king, ue le direct 
| Jus; toute la ſowverainty, et le reſort, ſoient et demurrent a toujout's 


In the edition of 163 1, it is in page 487.—F. H. 


. ee tn CE TOO — eee EI 


\ The ward \ former not in the original; but added to make the paſſage more correct.— F. H. 
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* nous of a noffire majeſtre. And in purſuance thereof the king made 


his delegates there or his judges de ſouveraignty et du reſort, that 


heard all cauſes upon appeal from the prince's juriſdiction. 


Taz preat ufurpation of che pope upon the king's authority was, 


that he reſerved and practiſed the dernier reſort and appeal to himſelf : 


which by the ſtatutes of 24. H. 8. c. 12. & 28. H. 8. c. 10. was 
refumed to the crown, and the laſt divolution of appeals to the king, 


and declared by that former * ſtature that the king within this king- 
dom is the ſeat of juriſdiction as well ecclefiaſtical as civil, and that 
the dernier reſort was to be to him and not to any foreign power. 


AND now let any man confider the raſhneſs of the beforementioned 


aſſertion, that the dernier reſort in all caſes is radically in the houſe 
of lords; which certainly is one of the greateſt points of ſovereignty 


that can be and is coincident with it. 


AGAIN, if this ſhould be, that the Ca juriſdiction without 


appeal, the dernier reſort, were to the houſe of lords, then is the 


legiſlative power virtually 1 confequentially there alſo; or at leaſt 
that power lodged in the king and both houſes were inſignificant. 


For what if the lords will give judgment againſt an act of parlia- 


ment, or declare it null and void? If they have the dernier reſort, 
this declaration or judgment muſt be obſerved and obeyed and fob- 


mitted unto irremediably ; for no appeal lies from their judgment, 
if they be the ſupreme court. And if it be faid, this ſhall not be 


; preſumed. they will do: I fay, if this poſition were true, they may if 
they will; and the laws of this kingdom have better provided for the 
-preſervation both of the king's rights and the people's, than to put 


them and all the laws of the kingdom into the power of the lords, 
though otherwiſe their juſtice ſhould be unqueſtionable. 


Tax 
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Tux truth is, it is utterly inconfiſtent with the very frame of a 
government, that the ſupreme power of making of laws ſhould be 
In the king with the advice of both his houſes. of parliament, and 
Judgment ſhould be in one of the houſes without the king and the 
other. A fupreme power of making laws ſhould be thus in the 

king, and monarchical; and the ſupreme decifive power or juriſ- 
diftion and dernier refart ſhould be radically in the lords, and 
ſo ariſtocratical. Therefore it is not only de fatto true in our govern- 
ment, but it is moſt neceffary, that the ſupreme deciſive power or 
juriſdiction and the dernier refort muſt be where the legiſlative power 
is. And it is impoſſible it ſhould be otherwife, unleſs we wholly 
diſſolve the legiſlative power of the whole body of the parliament, 
king lords and commons, and put it into the houſe of lords ; 
who, by their ſupreme deciſive power without appeal, and as the 
dernier reſort originally radicated in them, may at their pleaſure 
render the legiflative power idle vain and inſignificant. 


Ax by this, which has been faid, any man with half an eye max 
tee the great inconvenience of lodging any judicatory at all in the 

houſe of lords ſingly, except touching their privileges; and upan 
what great reaſon this juriſdiction came to be diſuſed by their nable 
anceſtors, whoſe ſenſe of the common good of the king and king- 
dom, yea and of their own poſterity, did at laſt relinquiſh the 
exerciſe of juriſdiction ſingly for ſome hundreds of years. — And it 


is this. 


Taz high court of parliament conſiſting of the king and both 
the houſes of parliament are certainly the only ſupreme court of this 
kingdom, to whom the divolution of the laſt appeal or dernier 
reſort doth belong. And the lords are a conſtituent part of this 
ſupreme court; without which as no law can be made, ſo no final 
unappealable. judgment can be given. Though it cannot finally 
and without appeal be given by them, ſo it cannot be given without 
them. If therefore the lords ſhould have a power of juriſdiction, an 
appeal 


— 
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an appeal muſt neceſſarily be to the whole parliament, king lords and 
commons. And yet the lords, without whom ſuch judgments can- 


not be repealed, ſhould, if they ſhould have or exerciſe ſuch a judi- 


cial juriſdiction, be prejudicated neceſſarily by their own judgment, 
and an anticipation of that determination, which (as parts of the 
true ſupreme power) they muſt now reverſe. And ſo the true intereſt 
of the ſubject to have his laſt appeal, his dernier reſort, to the true 
ſupreme court, the high court of parliament conſiſting of king lords 
and commons, is loſt, or muſt neceſſarily be fruitleſs ; becauſe the 


lords, who as part of the parliament muſt have voice in that appeal, 


are already prejudicated by their own Judgment and anticipated 
8 5 it. 

Au all this inconvenience would be remedied, if, according te to 
the antient courſe in writs of error, and according to the method 


propounded as well in writs of error as appeals from decrees, a 


certain ſelect number of the lords with the judges were commiſſionated 


: by the king to examine hear and determine errors in judgments and 
_ decrees. For that would not engage the whole houſe ; but they... 
Would be 10 to © a their — 82 e to che whole 
5 parliament. | 


